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Jasbir Kaur, a young woman, in her prime age of 22-23 years, died on 26.7.1988. She died of poisoning.
The poison is said to be aluminum phosphide which is a common pesticide. She was married with the
respondent on 05.10.1986 in a village known as Maur Khurd. Her matrimonial home was at Bhatinda,
which is at a distance of 40 k.m. from Maur Khurd. She delivered a male child at her parents house i.e.
at Maur Khurd on 23.4.1988. The child, however, died on 25.4.1988. The mother of the deceased P.W.-3
(Mukhtiar Kaur) disclosed the said fact to her after about 20 days. The deceased came back to her
matrimonial home soon thereafter. A day prior to the date of occurrence i.e. on 25.07.1988, her father
Gurlal Singh (P.W.-2) came to see her at Bhatinda and found her to be hale and hearty. He received the
information of her death on 26.07.1988 at about 1.00 PM at Maur Khurd. He took a bus and reached
Bhatinda at about 2.00 PM. He allegedly found the appellant, his mother and brother sitting there.
They allegedly slipped away from the house one by one. He sent for his other relatives and after they
came he left the house for going to the Police Station. He on his way met the Inspector of Police at the
bus stand at about 11.00 PM. His statement was recorded at the bus station.

The mother of the appellant at the relevant time was said to be residing with her husband at Ferozepur
which is situated at a distance of 132 Km.

The defence of accused was that they were not present at the time of death of the deceased. According
to the appellant, he was at his work place till 12.30 PM while according to his brother Jaspal Singh, he at
the relevant time was at Ludhiana undergoing training. The defence of mother Mohinder Kaur was that
she at the relevant time had been at Ferozepur.

The inquest of the dead body was held at about 11.45 PM on 26.07.1988 and the post mortem was held
on 27.7.1988. P.W.1 (Dr. Balbir Singh) who conducted the post mortem could not ascertain the cause of
death. The viscera of the deceased was preserved and later on sent for chemical examination. The
chemical examiner submitted his report on 15.11.1988 opining that aluminum phosphide was found
therein.

On the basis of the statements made by Gurlal Singh (P.W.-2) before the Investigating Officer Dharam
Singh (P.W.7), a case under Section 304-B of the Indian Penal Code was registered against the appellant,
his brother Jaspal Singh and mother Mohinder Kaur on the allegation that after solemnization of
marriage of Sarabjit Singh, the younger brother of the appellant, the accused started taunting and
harassing Jasbir Kaur for bringing less dowry as the wife of Sarabjit Singh had brought Refrigerator,
Television and Cooler. Allegedly, to fulfil the said demand of the accused, the complainant paid a sum of
Rs.3,000/- around Diwali on one occasion and Rs.1,000/- on two other occasions within two months
therefrom. It was further alleged that in the month of March, 1988, when Gurlal Singh went to the house
of in-laws to bring her to her house as she was in the family way, the accused refused to send her with
him. It was further alleged that Raghbir Singh, the brother of the deceased came to Bhatinda when he
was informed by his sister that his father should take her away to Maur Khurd otherwise the accused
would kill her at the time of delivery. The appellant was arrested on 05.08.1988.

The learned Addl. District and Sessions Judge convicted the appellant herein as also his mother for
commission of offence under Section 304-B of the Indian Penal Code and they were sentenced to
undergo rigorous imprisonment for seven years. The learned Judge, however, recorded a judgment of



acquittal so far as Jaspal Singh is concerned . The learned Addl .District and Sessions Judge in his
judgment relying upon or on the basis of the evidence of the prosecution witnesses arrived at a finding
that the dowry was paid to the appellant and his mother Mohinder Kaur and, thus, they were guilty of
the commission of offence.

The High Court, on the other hand, did not discuss the merit of the matter so far as the appellant is
concerned but concentrated on the role played by his mother Mohinder Kaur and came to the finding
that she did not accept any dowry. Curiously enough, the High Court propounded a theory which was
not the prosecution case that the deceased must have consumed poison to finish herself allegedly on
the ground that when P.W.-2 (Gurlal Singh) came to see her on 25.7.1988, he must have been insulted or
hurt that his daughter is not happy in the house of her in-laws.

We would proceed on the basis that in this case the prosecution has established the case of payment of
dowry to the extent of Rs.5,000/-. The question, however, would remain as to whether the demand of
dowry was soon before the deceased was treated cruelly or harassed by the appellant. The brother of
the deceased was not examined. It was, therefore, not proved that any apprehension was expressed by
the deceased that she would be killed during delivery of the child. The fact remains that she delivered
the child at her parents place. It is also accepted that she at the time of delivery had developed certain
complications as a result of which she had to be shifted to a nursing home. There exists a dispute as
who took her to the nursing home, the husband or her father. But the fact remains that the delivery of
the child was premature, and the child expired within two days of its birth.

At this juncture, we may notice the deposition of the prosecution witnesses.

P.W.-1 (Dr. Balbir Singh) opined that the death was due to taking of poison. A contusion was also found
on the dead body. The said witness, however, explained the presence thereof stating "Contusion in
question on the right side of the neck which are faintly appears could be due to the irritation in the
mouth and neck as a result of irritation."

P.W.-2 (Gurlal Singh), father of the deceased, merely stated "My daughter had died due to non-payment
of dowry to the satisfaction of accused, by me."He did not say that any other demand was made or his
daughter was subjected to any other form of cruelty or harassment. In cross-examination, he contended
that he had stated before the Investigating Officer that the accused persons started taunting his
daughter for not bringing Refrigerator, Cooler and Television but such a statement was not found to
have been made before the Investigating Officer. He even did not make any statement before the
police that the accused persons either in unison or individually demanded dowry.

His statement was also recorded by a Magistrate holding the post of D.0.R.G. It stands accepted that he
did not make any statement before him in regard to the demand of or taking of Rs.3,000/- by Harjit
Singh for purchase of Refrigerator, Cooler and Television although he made such a statement in court. It
appears from the records that he also made a statement before the D.0.R.G. to the effect that his
daughter and son-in-law collected Rs.3,000/- for purchasing a stereo and two months thereafter, his
daughter took Rs.1,000/- for installation of hand-pump. He, thus, in a way contradicted himself as
regard nature and purpose of demand. This belies the genesis of the prosecution case. Although
Sarabjeet Singh's marriage and bringing of luxury items by his wife were said to be the ground for
demand of dowry, as we have noticed hereinbefore, he contended that he paid Rs.3,000/- and
Rs.1,000/- on two occasions as dowry within two months thereafter i.e. between October and
December, 1987 whereas according to the defence, Sarabjeet Singh was married on 24.01.1988.
Curiously enough, P.W.3 (Mukhtiar Kaur) categorically admitted that she had no grievance as against her
son-in-law, nor did she ever make any complaint.

P.W.-4 (Ajaib Singh) is the brother of the complainant whose evidence is not material for our purpose.
P.W.7 (Dharam Singh) is the Investigating Officer.

Concededly, there is no evidence on records to show that the deceased was subjected to any cruelty or
harassment between April, 1988 and the date of his death. In the light of the above-mentioned
evidence, the question which arises for consideration is as to whether a case under Section 304-B of the
Indian Penal Code can be said to have been made out.



Section 304-B of the Indian Penal Code reads as under:-

"304B. Dowry death.-(1) Where the death of a woman is caused by any burns or bodily injury or occurs
otherwise than under normal circumstances within seven years of her marriage and it is shown that soon
before her death she was subjected to cruelty or harassment by her husband or any relative of her
husband for, or in connection with, any demand for dowry, such death shall be called "dowry death",
and such husband or relative shall be deemed to have caused her death.

Explanation.- For the purpose of this sub-section, "dowry" shall have the same meaning as in section 2 of
the Dowry Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry death shall be punished with imprisonment for a term which shall not be
less than seven years but which may extend to imprisonment for life."

A legal fiction has been created in the said provision to the effect that in the event it is established that
soon before the death, the deceased was subjected to cruelty or harassment by her husband or any of
his relative; for or in connection with any demand of dowry, such death shall be called "dowry death”,
and such husband or relative shall be deemed to have caused her death.

The Parliament has also inserted Section 113 B of the Indian Evidence Act by Act No.43 of 1986 with
effect from 1.5.1986 which reads as under :-

"113.B- Presumption as to dowry death.- When the question is whether a person has committed the
dowry death of a woman and it is shown that soon before her death such woman had been subjected by
such person to cruelty or harassment for, or in connection with, any demand for dowry, the Court shall
presume that such person had caused the dowry death.

Explanation.- For the purposes of this section, "dowry death", shall have the same meaning as in
section 304-B of the Indian Penal Code (45 of 1860)."

From a conjoint reading of Section 304-B of the Indian Penal Code and Section 113-B of the Indian
Evidence Act, it will be apparent that a presumption arising thereunder will operate if the prosecution is
able to establish the circumstances as set out in Section 304-B of the Indian Penal Code.

The ingredients of the aforementioned provisions are :

(1) That the death of the woman caused by any burns or bodily injury or in some circumstances which is
not normal; (2) Such death occurs within 7 years from the date of her marriage (3) That the victim was
subjected or cruelty or harassment by her husband or any relative of her husband; (4) Such cruelty or
harassment should be for or in connection with demand of dowry; and (5) is established that such
cruelty and harassment was made soon before her death.

In the case of unnatural death of a married woman as in a case of this nature, the husband could be
prosecuted under Section 302, Section 304-B and Section 306 of the Indian Penal Code. The distinction
as regards commission of an offence under one or the other provisions as mentioned hereinbefore came
up for consideration before a Division Bench of this Court in Satvir Singh & Ors. v. State of Punjab and
another, [(2001) 8 SCC 633], wherein it was held :

"Thus, there are three occasions related to dowry. One is before the marriage, second is at the time of
marriage and the third is "at any time" after the marriage. The third occasion may appear to be an
unending period. But the crucial words are "in connection with the marriage of the said parties". This
means that giving or agreeing to give any property or valuable security on any of the above three stages
should have been in connection with the marriage of the parties. There can be many other instances for
payment of money or giving property as between the spouses. For example, some customary payments
in connection with birth of a child or other ceremonies are prevalent in different societies. Such
payments are not enveloped within the ambit of "dowry". Hence the dowry mentioned in Section 304-B
should be any property or valuable security given or agreed to be given in connection with the marriage.



Itis not enough that harassment or cruelty was caused to the woman with a demand for dowry at some
time, if Section 304-B is to be invoked. But it should have happened "soon before her death." The said
phrase, no doubt, is an elastic expression and can refer to a period either immediately before her death
or within a few days or even a few weeks before it. But the proximity to her death is the pivot indicated
by that expression. The legislative object in providing such a radius of time by employing the words
"soon before her death" is to emphasise the idea that her death should, in all probabilities, have been
the aftermath of such cruelty or harassment. In other words, there should be a perceptible nexus
between her death and the dowry- related harassment or cruelty inflicted on her. If the interval elapsed
between the infliction of such harassment or cruelty and her death is vide the court would be in a
position to gauge that in all probabilities the harassment or cruelty would not have been the immediate
cause of her death. It is hence for the court to decide, on the facts and circumstances of each case,
whether the said interval in that particular case was sufficient to snuff its cord from the concept "soon
before her death"."

Yet again in Hira Lal and Others v. State (Govt. of NCT ) Delhi, [(2003) 8 SCC 80], this Curt observed that
"The expression "soon before her death" used in the substantive Section 304-B IPC and Section 113-B
of the Evidence Act is present with the idea of proximity test. No definite period has been indicated and
the expression "soon before" is not defined. A reference to the expression "soon before" used in
Section 114 Illustration (a) of the Evidence Act is relevant. It lays down that a court may presume that a
man who is in the possession of goods "soon after the theft, is either the thief or has received the goods
knowing them to be stolen, unless he can account for their possession". The determination of the period
which can come within the term "soon before" is left to be determined by the courts, depending upon
facts and circumstances of each case. Suffice, however, to indicate that the expression "soon before"
would normally imply that the interval should not be much between the cruelty or harassment
concerned and the death in question. There must be existence of a proximate and live link between the
effect of cruelty based on dowry demand and the death concerned. If the alleged incident of cruelty is
remote in time and has become stale enough not to disturb the mental equilibrium of the woman
concerned, it would be of no consequence."

The same opinion was expressed by the same learned Judge in Kaliya Perumal and Another v. State of
Tamil Nadu, [(2004) 9 SCC 157 Para 4] and Kamesh Panjiyar alias Kamlesh Panjiyar v. State of Bihar,
[(2005) 2 SCC 388, Para 10] See also State of A.P. v. Raj Gopal Asawa and Another, [(2004) 4 SCC 470,
Paras 10 and 11].

In the aforementioned situation, the presumption arising either under Section 304-B of the Indian Penal
Code or Section 113-B of the Indian Evidence Act could not be invoked against the Appellant. The
prosecution, therefore, must be held to have failed to establish any case against the Appellant herein.

Faced up with this situation, the learned counsel appearing on behalf of the State relies upon a
Judgment of this Court in K.Prema S.Rao and Another v. Yadla Srinivasa Rao and others, [(2003) 1 SCC
217], wherein an observation was made in the peculiar facts and circumstances of that case that even if
the accused is not found guilty for commission of an offence under Section 304 and 304-B of the Indian
Penal Code, he can still be convicted under Section 306 IPC thereof.

Omission to frame charges under Section 306 in terms of Section 215 of the Code of Criminal Procedure
may or may not result in failure of justice, or prejudice the accused.

It cannot, therefore, be said that in all cases, an accused may be held guilty of commission of an offence
under Section 306 of the Indian Penal Code wherever the prosecution fails to establish the charge
against him under Section 304-B thereof. Moreover, ordinarily such a plea should not be allowed to be
raised for the first time before the court unless the materials on record are such which would establish
the said charge against the accused. Before invoking the provisions of Section 306 IPC, it is necessary to
establish that: (i) the deceased committed suicide, and (ii) she had been subjected to cruelty within the
meaning of Section 498A IPC.

Only in the event those facts are established, a presumption in terms of Section 113A of the Indian
Evidence Act could be raised. In the instant case, the prosecution has not been able to prove that the



deceased was subjected to cruelty within the meaning of Section 498A IPC. No case that the deceased
committed suicide was also made out.

In K. Prema S. Rao (supra), it was found as of fact :

"Both the courts below have found the husband guilty of cruel treatment of his wife and as a result the
wife committed suicide within seven years of their marriage. On such evidence the presumption which
arises under Section 113-A of the Evidence Act is that the husband abetted the suicide. The word
"cruelty" as mentioned in the Explanation below Section 113-A of the Evidence Act has been given the
same meaning as contained in the Explanation below Section 498-A IPC. On the facts found, "the wilful"
conduct of the husband in forcing the deceased to part with her land which she had received in marriage
as "stridhana" and for that purpose concealing her postal mail was so cruel that she was driven to
commit suicide. A case of conviction and sentence of Accused 1 under Section 306 IPC has thus clearly
been made out even though his acquittal for commission of the offence of "dowry death" punishable
under Section 304-B IPC is not found liable to be disturbed."

In Satvir Singh (supra), it was observed :

"Learned Senior Counsel submitted that since the word "cruelty" employed therein is a virtual
importation of that word from Section 498-A IPC, the offence envisaged in Section 306 IPC is capable of
enveloping all cases of suicide within its ambit, including dowry-related suicide. According to him, the
second limb of the Explanation to Section 498-A which defines the word "cruelty" is sufficient to clarify
the position. That limb reads thus:

"For the purposes of this section, 'cruelty' means=*  * * (b) harassment of the woman where such
harassment is with a view to coercing her or any person related to her to meet any unlawful demand for
any property or valuable security or is on account of failure by her or any person related to her to meet
such demand." At the first blush we thought that there was force in the said contention but on a deeper
analysis we found that the contention is unacceptable. Section 306 IPC when read with Section 113-A of
the Evidence Act has only enabled the court to punish a husband or his relative who subjected a woman
to cruelty (as envisaged in Section 498-A IPC) if such woman committed suicide within 7 years of her
marriage. It is immaterial for Section 306 IPC whether the cruelty or harassment was caused "soon before
her death" or earlier. If it was caused "soon before her death" the special provision in Section 304-B IPC
would be invocable, otherwise resort can be made to Section 306 IPC."

The ingredients of Section 306 and Section 304-B are different and distinct. In any event, no evidence
has been brought on record to show that there has been any act of omission or commission on the part
of the accused, before the death of the deceased to demonstrate that the appellant was responsible for
the same. We have noticed hereinbefore that the High Court, for the first time, in its judgment on a
hypothesis observed that when her father came to see her, he must have been insulted or felt hurt as she
might have been subjected to harassment. Unfortunately, no evidence whatsoever has been brought to
our notice to enable us to sustain the said finding and in that view of the matter we are unable to accept
the submissions of the learned counsel appearing for the Respondent State.

For the reasons aforementioned, we are of the opinion that the impugned judgment of the High Court
cannot be sustained which is set aside accordingly.

The appeal is allowed. The Appellant is on bail. He is discharged from his bail bonds.
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This appeal by special leave has been preferred by the appellant against the judgment and order of the
High Court of Karnataka at Bangalore dated 16th April, 1999 whereby the appellant has been found
guilty of the offences under Section 498A of the Indian Penal Code (I.P.C.) and Sections 3, 4 and 6 of the
Dowry Prohibition Act. He has been sentenced to undergo one year rigorous imprisonment on each
count and to pay a fine of Rs.10,000/- under the Dowry Prohibition Act. The sentences have been
directed to run concurrently.

The brief facts of the case may be noticed :-

The appellant along with his wife and son was put up for trial before the Sessions Judge, Chikamagalur.
They

-2-

were charged under Sections 302/34, 201, 203, 498A and 304B, I.P.C. as also under Sections 3, 4 and 6 of
the Dowry Prohibition Act. The son of the appellant was accused No.1 (hereinafter referred to as A-1)
while his wife was accused No.3 (hereinafter referred to as A-3). The case of the prosecution is that A-1
was married to the deceased on 27.5.1990. On 4.10.1990 her dead body was found near a river. The next
morning at about 10.00 A.M. A-1 lodged a report at the police station to the effect that on the earlier
night the deceased had gone out of the house to clean utencils but did not return, and since it was
raining, the search did not yield any result. In the morning they found her dead body near a river. On the
basis of the report lodged by A-1, the police ought to have swung into action, but it appears from the
judgments of the Courts below that the police did not act with promptitude as a result of which much of
the evidence was lost. However the autopsy on the dead body of the deceased revealed the following
injuries :-

"1. Five irregular contusion injuries present on the left shoulder, each measuring 1-1/2 cm x 2 cm. 2.
Contusion injury measuring 3" x 2" on the right hypothdrine region.

3-

3. Heamotoma measuring 1" x 2" on the right frontal area present. 4. Sub durral heamotoma measuring
2" x 1" on the right frontal area of brain. 5. Intra corebral heamorrage on the right frontal lobe. 6.
Haemoragic area found on the lower part of anterior part of liver."

As noticed earlier, A-1 the son, A-2 appellant and A-3 the wife of the appellant were put up for trial
before the Sessions Court. By its judgment and order dated 14th February, 1995 the Trial Court found A-1
guilty of the offence under Section 498A, 1.P.C. but acquitted him of all other charges. The appellant and
A-3 were acquitted of all the charges levelled against them. The State of Karnataka preferred Criminal
Appeal No.868 of 1995 against the acquittal of the three accused persons of the charges under Sections
302, 201 etc. while A-1 preferred Criminal Appeal No.125 of 1995 against his conviction for the offence
under Section 498A IPC. Both the appeals were heard together and were disposed of by a common
judgment Only the appellant (A-2) has impugned the judgment of the High Court convicting him for
offences punishable under Section 498A IPC and Sections 3, 4 and 6 of the Dowry Prohibition Act.

-4-



We may notice that the High Court allowed the State's appeal so far the appellant is concerned to the
extent that it found him guilty of the offences under Sections 498A IPC and Sections 3, 4 and 6 of the
Dowry Prohibition Act. The State's appeal as against A-3 was dismissed by the High Court, and the
appeal against acquittal of A-1 on other charges was also dismissed. Both A-1and A-2 preferred a
special leave petition before this Court, but the special leave petition in so far as it related to A-1 was
dismissed at the admission stage itself. Shri S.N.Bhat, learned counsel for the appellant submitted that
there was no justification for the High Court to set aside the order of acquittal passed in favour of the
appellant. He submitted that so far as the offence under Section 498A IPCis concerned, there is no
material on record to support the aforesaid charge. The evidence only disclosed that A-1 husband of the
deceased entertained a suspicion about her chastity and that was the reason why she was harassed by
him. There is no evidence whatsoever to connect the appellant with the offence under Section 498A IPC.
He also submitted that so far as the offences under Sections 3,4 and 6 of the Dowry Prohibition Act are
concerned, the High Court was not justified in setting
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aside the finding of fact recorded by the trial court in favour of the appellant. We have, therefore,
considered the evidence on record placed before us by counsel for the parties. So far as charge under
Section 498A IPCis concerned, we are inclined to agree with the learned counsel for the appellant that
there is really no material to connect the appellant with that offence. In fact the High Court has not even
noticed any such evidence which may justify the conviction of the appellant under Section 498A IPC. We
are, therefore, of the view that the appellant is entitled to acquittal so far the charge under Section 498A
IPCis concerned. This takes us to a consideration of the evidence with regard to the offences under the
Dowry Prohibition Act. Four witnesses have deposed in support of the prosecution. Pws 1,2, 4 and 7 are
the four witnesses whose evidence was considered by the Trial Court as also by the High Court. The High
Court has come to the conclusion that the evidence of these witnesses conclusively proves the offences
under the Dowry Prohibition Act, and the Trial Court really gave no cogent reason for disbelieving these
witnesses and acquitting the appellant. The Trial Court has considered the evidence on this aspect of the
matter in paragraph 18 of its judgment. It has

-6-

noticed the evidence of PW-1, the step father of the deceased that there was a demand of Rs.20,000/-
and some ornaments from the appellant at the time of marriage negotiations. He expressed his inability
to pay such a big sum and therefore, the amount was reduced from Rs.20,000/- to Rs.10,000/-. As
regards the ornaments, it was decided that only a kapali ring will be given to A-1 and a mangalsutra shall
be given to the bride. In view of the agreement, PW-1 sent the amount to the appellant through his wife
PW-2 and his nephew's wife Yashoda PW-7. They paid the amount to the appellant. PW-2, the wife of
PW- 1 corroborated the testimony of PW-1 and stated that three days after the negotiations she had
gone to pay Rs.10,000/- to the appellant along with PW-7 and paid the amount to the appellant. PW-4
has substantially corroborated the testimony of PW-1 and PW-2. PW-4 is the husband of PW-7. He has
however, not stated that his wife PW-7 went with PW-2 to pay the sum of Rs.10,000/- to the appellant.
PW-7 Yashoda however, deposed the fact that the demand of Rs.20,000/- by way of dowry was reduced
to Rs.10,000/- but she has also not stated anything about her going with PW-2 to pay the amount to the
appellant. On the basis of such evidence on record the Trial Court concluded that except the oral
testimony of PW-1 and PW-2 there was no other evidence on record to show that three days
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after the marriage negotiations PW-1 had sent Rs.10,000/- through his wife and PW-7 to be paid to the
appellant. In view of these circumstances, the Trial Court came to the conclusion that neither there was
any demand for dowry nor was any amount paid to the appellant by way of dowry. Thus the prosecution
had failed to establish that PW-1 paid to the appellant a sum of Rs.10,000/- by way of dowry.

The High Court found that the reasoning of the Trial Court was unsustainable. We have also considered
the evidence on record and we find that four witnesses have consistently deposed about the manner in
which the negotiations were held and how the demand of Rs.20,000/- was reduced to Rs.10,000/- and



the further fact that the said amount of Rs.10,000/- was paid to the appellant through PW-2 and PW-7.
The only deficiency in the evidence which the Trial Court found was that PW-7 did not state in her
deposition that she had gone with PW-2 to hand over the amount to the appellant. In view of the other
evidence on record this fact by itself did not justify the conclusion that the prosecution had failed to
prove its case. The evidence on record is quite consistent and PW-2, in fact, stated that she had gone
with PW-7 to pay the amount. It is not the case of the defence that PW-7 denied having gone to the
appellant. Much was sought to be made of

-8-
the omission on her part to mention that she had gone with PW-7 to pay the amount to the appellant.
The finding recorded by the Trial Court in our view completely ignores the cogent and reliable evidence

on record which proves the case of the prosecution that dowry was demanded and paid. Such a finding
ignoring relevant evidence can not be sustained even in an appeal against acquittal.

We, therefore, find that the conviction of the appellant under the Dowry Prohibition Act is fully justified.
We, therefore, set aside the conviction of the appellant under Section 498A IPC but affirm his conviction
and sentence under Sections 3,4 and 6 of the Dowry Prohibition Act.

The appeal is, accordingly, partly allowed, setting aside the conviction under Section 498A IPC, but
upholding the conviction and sentence under Sections 3, 4 and 6 of the Dowry Prohibition Act.

The appellant is on bail. His bail bonds are cancelled. He shall forthwith surrender to his sentence
-9-

failing which the State shall take necessary steps to apprehend him to serve out the remainder of his
sentence.



CASE NO.: Appeal (crl.) 219 of 2005
PETITIONER: M.P.Lohia
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No.1302/04, & Crl.A.No 221/05 @ SLP(Crl.)No.1829/04)

SANTOSH HEGDE,J.
Heard learned counsel for the parties.
Leave granted.

The appellants in these appeals have been charged for offences punishable under Sections 3048, 406
and 498A read with Section 34 of the IPC. Their applications for the grant of anticipatory bail have been
rejected by the courts below. Daughter of the complainant Chandni (since deceased) was married to the
appellant in the third appeal before us. Their marriage took place on 18th February, 2002. The appellants
live in Ludhiana whereas the complainant and his family are residents of Calcutta. Chandni committed
suicide on 28th of October, 2003 at her parents house in Calcutta. It is the case of the appellants herein
that the deceased was a schizophrenic psychotic patient with cyclic depression and was under medical
treatment. Though she was living in the matrimonial home often went to Calcutta to reside with her
parents and she was also being treated by doctors there for the above- mentioned ailments.

While the complaint against the appellants is that they were not satisfied with the dowry given at the
time of wedding and were harassing the deceased continuously, consequent to which she developed
depression and even though the parents of the deceased tried to assure the appellants that they would
try to meet their demand of the dowry, the deceased was being treated cruelly at her matrimonial home
and her husband had no love and affection to her because of which she developed depression. It has
also come on record that the deceased had tried to commit suicide at the residence of her parents
sometime in July, 2002 i.e. about a year earlier than the actual date of her death. On behalf of the
prosecution as well as on behalf of the defence, large number of documents have been produced to
show that the appellants were demanding dowry because of which the deceased was depressed and
ultimately committed suicide. Per contra the documents from the side of the defence show that the
relationship between the hushand, wife and the in-laws were cordial and it was only illness of the
deceased that was the cause of her premature death. One thing is obvious that there has been an
attempt on the part of both the sides to create documents either to establish the criminal case against
the appellants or on the part of the appellants to create evidence to defend themselves from such
criminal charges. Correctness or genuineness of this document can only be gone into in a full-fledged
trial and it will not be safe to place reliance on any one of these documents at this stage. Therefore, we
would venture not to comment on the genuineness of these documents at this stage. Suffice it to say
that this is a matter to be considered at the trial. In this background the only question for our
consideration at this stage is whether the appellants be granted anticipatory bail or not. As stated above,
any expression of opinion on the merits of the case except to the extent of finding out prima facie
whether the appellants are entitled for anticipatory bail or not, would likely to effect the trial. Therefore,
taking into consideration the entire material available on record without expressing any opinion on the
same, we think it appropriate that the appellants should be released on bail in the event of their arrest
on their furnishing a bail bond of Rs. 1,00,000/- (Rupees One lakh) each and one surety for the like sum
by each appellants to the satisfaction of the Court or the arresting authority as the case may be. We
direct that the appellants shall abide by the conditions statutorily imposed under Section 438(2) of the
Code of Criminal Procedure and further direct that in the event of the investigating agency requiring the
presence of the appellants for the purpose of investigation they be given one week's notice and they
shall appear before such investigating agency and their presence at such investigation shall not exceed



two days at a time but such interrogation shall not be a custodial interrogation. They shall be entitled to
have their counsel present at the time of such interrogation. Having gone through the records, we find
one disturbing factor which we feel is necessary to comment upon in the interest of justice. The death of
Chandni took place on 28th February, 2002 and the complaint in this regard was registered and the
investigation was in progress. The application for grant of anticipatory bail was disposed of by the High
Court of Calcutta on 13.2.2004 and special leave petition was pending before this Court. Even then an
article has appeared in a magazine called 'Saga' titled "Doomed by Dowry" written by one Kakoli Poddar
based on her interview of the family of the deceased. Giving version of the tragedy and extensively
quoting the father of the deceased as to his version of the case. The facts narrated therein are all
materials that may be used in the forthcoming trial in this case and we have no hesitation that this type
of articles appearing in the media would certainly interfere with the administration of justice. We
deprecate this practice and caution the publisher, editor and the journalist who was responsible for the
said article against indulging in such trial by media when the issue is subjudiced. However, to prevent
any further issue being raised in this regard, we treat this matter as closed and hope that the other
concerned in journalism would take note of this displeasure expressed by us for interfering with the
administration of justice. For the reasons stated above, these appeals succeed and the same are allowed.
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We have heard counsel for the parties.

This is an appeal against the judgment and order of the High Court of Orissa, Cuttack in Criminal Appeal
Nos.149 and 221 of 1994 dated 24th September, 1997. The High Court by its impugned judgment and
order allowed both the appeals and acquitted the respondents of all the charges levelled against them.
Earlier, the appellants had been convicted by the trial court under Sections 498A and 304B IPC and
sentenced to undergo rigorous imprisonment for two years under Section 498A and 7 years under
Section 304B IPC. However, the appellants in Criminal Appeal No.221/1994 who are respondent 3 and 4
before us were released on probation under Section 4 of the Probation of Offenders Act. As earlier
noticed, the High Court by its impugned judgment and order has acquitted all of them of the charges
leveled against them.

We have heard counsel for the parties and we have also perused the records placed before us. We find
ourselves in agreement with the High Court that so far as the allegations relating to the offence under
Section 498A is concerned, the prosecution has not been able to establish its case against the
respondents. The High Court has considered the evidence on record and we find no reason to interfere
with the finding of fact recorded by the High Court. So far as the offence under Section 304B is
concerned, there is no evidence to suggest that soon before the occurrence the deceased was subjected
to torture and harassment. In the absence of any such evidence, conviction under Section 304B cannot
be sustained. Even the medical evidence on record is rather ambiguous.

We are, therefore, of the considered opinion that the High Court has recorded the order of acquittal

based on the evidence on record and on proper appreciation of such evidence. We, therefore, find no
merit in the appeals and the same are accordingly dismissed.
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JUDGMENT: JUDGMENT

B.P.SINGH, J. This appeal by special leave has been preferred by the State of Karnataka against the
Judgment and Order of the High Court of Karnataka at Bangalore dated December 18, 1998 in Criminal
Appeal No.640 of 1996 whereby the appeal preferred by the respondent herein was allowed and he was
acquitted of all the charges levelled against him. The respondent was tried by the Principal Sessions
Judge, Belgaum in Sessions Case No.62 of 1994 charged of offences under Sections 302, 201 and 498A
IPC, and alternatively under Section 304B IPC. The learned Sessions Judge by his Judgment and Order
dated 27.6.1996 found the respondent guilty of the offence under Section 302 IPC and sentenced him to
undergo imprisonment for life. He also found him guilty of the offence under Section 201 IPC for which
he was sentenced to undergo rigorous imprisonment for two years and to pay a fine of Rs.1,000/- and in
default to undergo six months' simple imprisonment. Under Section 498A IPC, the respondent was
sentenced to undergo two years' rigorous imprisonment. As noticed earlier, the High Court set aside the
aforesaid Judgment and Order of the Sessions Judge.

An occurrence is said to have taken place in the morning of 22nd November, 1993. The case of the
prosecution is that the respondent strangulated to death his wife Veena and thereafter set her on fire
along with her infant child aged a year and a half. The respondent himself reported the matter to the
local police making it appear that the deceased and her child had died in an accidental fire, but the post
mortem disclosed that Veena had died of throttling and not on account of burn injuries suffered by her.

The facts of the case may be briefly noticed.

The deceased Veena was the daughter of Laxmamma (PW1) and was married to the respondent on June
3,1991. Laxmamma (PW1) is a resident of Shimoga while the respondent at the time of his marriage was
a resident of Gundlupet. A male child was born to the couple on March 7, 1992. The case of the
prosecution is that the respondent out of greed had been pressing his wife (deceased) to get money
from her mother so that he could start a business. There is evidence on record to indicate that the
respondent then was employed in a private firm and was looking for better opportunities in life.
Ultimately with the help of one Mr. Umapathy who was then a Special Deputy Commissioner, and who
was another son-in-law of PW1, the respondent was able to secure the job of a Lecturer in the
Government Pre University College at Nesargi in the district of Belgaum. On 26th July, 1993 respondent
joined as a lecturer in the aforesaid college and started living there. On or about 25.10.1993 he came to
the house of his mother-in-law at Shimoga and took away his wife Veena to Nesargi. It appears that a
sister of the deceased namely Vijaya (PW11) was to get married and the betrothal ceremony was to be
held on 25.10.1993 at Bangalore. In that connection most of the family members had gone to Bangalore
but some of them remained at Shimoga to look after the house. The case of the prosecution is that
despite the request made to the respondent, he refused to attend the marriage ceremony of Vijaya
(PW11). Ultimately, the marriage of Vijaya (PW11) took place on 18.11.1993 with PW24 at Bangalore.
Four days thereafter, on 22.11.1993 the occurrence took place in which Veena as well as her child lost
their lives. The evidence on record discloses that in the morning at about 9.30 A.M. the respondent made
an oral report to the Station House Officer at Nesargi to the effect that his wife had been burnt along
with her child in an accidental fire. Two Head Constables of police came to the place of occurrence and
pushed the door open. They tried to extinguish the fire. It was then that they discovered that Veena and
her child were both dead and their bodies were burnt. After returning to the police station the report of
the respondent was recorded which is Exhibit P-13 and thereafter a case was registered as Crime
No0.120/93 under Section 302 IPC.

On receiving the news about the incident Laxmamma (PW1), the mother of the deceased along with her
son (PW2), her daughter (PW11) and her son-in-law (PW24)and other relatives rushed to Nesargi by car
and saw the dead bodies of Veena and her child. The investigating officer (PW26) held inquest over the
dead bodies of Veena and her child. He also seized a plastic can lying nearby which contained some
quantity of kerosene oil.

The post-mortem examination of the dead body of the deceased and the child was conducted by Dr.
Munyyal (PW26) and another doctor namely Dr. Chavarad (not examined) on 23.11.1993 between 10.00
A.M.and 12.30 P.M. and 12.45 P.M. and 3.00 P.M. respectively. The post-mortem reports are Exhibit P-5



and P-6. According to the post-mortem report of Veena (deceased) Exhibit P-5, her body was burnt
completely except back and buttocks and both the lower limbs below knee joints. On internal
examination, it was found that the cornue of hyoid bone was fractured. The
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examination of the Larynx and Trachea disclosed that in the lumen of the trachea and bronchus carbon
particles were not present. Both the lungs were shrunken and pale. The time of the death was estimated
to be between 16 and 36 hours. The doctor further certified that after careful examination both external
and internal of the dead body the cause of death was found to be asphyxia due to throttling.

In the case of her child the cause of death was found to be shock due to burns.

The prosecution examined a large number of witnesses to prove that the respondent used to illtreat
Veena and used to pressurise her to get money from her mother. On this aspect of the matter, the
witnesses examined by the prosecution are Pws 1, 2, 3,4, 5, 11, 12, 13 and 21. The prosecution also
examined evidence to prove that only an hour before the
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occurrence there was a quarrel between the deceased and the respondent and soon thereafter the
occurrence took place. Such evidence was examined to bely the assertion of the respondent that he was
not present in his house when the occurrence took place. The prosecution also relied upon the medical
evidence to establish that the deceased had died on account of strangulation and was not the victim of
accidental fire.

The Trial Court relying upon the evidence of prosecution witnesses came to the conclusion that the
respondent was ill treating his wife and was making demands of money and had the motive to commit
the offence. It further held that medical evidence on record clearly establish that the deceased had not
died of burns but the cause of death was asphyxia caused by strangulation. It, therefore, held the
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appellant guilty of the offence of murder and other offences and convicted and sentenced him as earlier
noticed.

The High Court has considered the evidence on record and reached the conclusion that the prosecution
witnesses who deposed to the existence of motive were not reliable and their evidence was inconsistent.
PW1, the mother of the deceased deposed that the respondent had been making demands for payment
of Rs.10,000/- to Rs.15,000/- which after two years of the marriage was increased to Rs.1,00,000/-. PW2,
the brother of the deceased has also deposed that the respondent had been pressing the deceased for
bringing Rs.50,000/- from her mother. According to him, at Shimoga, just before he left for Nesargi, he
had demanded a sum of Rs.10,000/-. PW3, Kamalamma is a maid servant of PW1 serving her family for
the last 20 years. Pws 4, 5 and 12 are the neighbours and family friends. They have
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also deposed that whenever Veena came to her mother's house she used to tell them about the
demands being made by the respondent as also about the ill treatment meted out by him. PW4 stated
that the respondent had demanded a sum of Rs.1,00,000/- for starting a business, as was told to him by
the deceased herself. PW5 also deposed that he was told by the deceased that she was being ill treated
by the respondent and that he was asking her to get Rs.10,000/- from her mother. Later on, he was
pressing the deceased to bring a sum of Rs.1,00,000/-. PW11, the younger sister of the deceased namely
Vijaya, stated that few months before the occurrence when she was in Bangalore, the respondent had
made a telephone call and had demanded Rs.25,000/-. PW12 deposed that he did not know exactly what
amount was demanded, but the deceased had complained to him about the harrasement meted out to
her by her husband and the constant demand of money made by her husband. PW13 deposed that
when the
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respondent and the deceased were going to Nesargi, PW2, brother of the deceased went to see them off
at the bus stand. At that time a request was made to the Respondent to attend the marriage of Vijaya
(PW11) but in reply he retorted that he will send the dead body of the deceased. No doubt, PW2 does
not narrate these facts, but has stated that on that occasion the respondent had demanded a sum of
Rs.10,000/-. In fact, he was also told by his sister Veena (deceased) that the respondent had told her that
if his demands were not met, her photograph will also be kept next to the photograph of her father,
meaning thereby that she will also be dead and her photograph kept next to the photograph of her
deceased father. PW21 also deposed that whenever the deceased came to Shimoga, she complained
about her ill treatment and demand of Rs.1,00,000/- made by the respondent.

Noticing the evidence on record, the High Court opined that there was no consistency as to the exact
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demand made by the respondent. The High Court, therefore, found the evidence of all these witnesses
to be unreliable. We find this approach to be wholly unreasonable. Apart from the fact that the
respondent used to press the deceased to get money from her mother, there is also clear evidence on
record to establish the fact that she was being ill treated by the respondent. The evidence in that regard
is consistent and has been deposed to by a large number of witnesses, some of whom were family
members and others were the residents of Shimoga and were family friends. Even as to the amount
demanded, there could be no consistency because if the respondent demanded different amounts at
different times, the witnesses could not have deposed otherwise. The evidence on record clearly
establishes the fact that the respondent had been making demands and the quantum differed from time
to time. On some occasion he had demanded Rs.10,000/- and on other occasions Rs.15,000/- or
Rs.1,00,000/-. It appears to us wholly
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unreasonable to reject the evidence of such witnesses merely on the ground that there is no consistency
as to the exact amount demanded by the respondent.

There is yet another reason given by the High Court for rejecting this part of the prosecution's case. The
High Court observed that no neighbour from Gundlepet was examined to prove the fact that the
deceased was being ill treated by her husband. The High Court completely lost sight of the fact that the
matrimonial home of the deceased was at Gundlepet and therefore, it was not possible for the
prosecution to get witnesses from Gundlepet who would have supported the case of the prosecution.
Moreover, the deceased had gone to Gundlepet as a newly married daughter-in- law and it was not
expected, even if she was ill treated, to go about in the neighbourhood complaining against her
husband. In any event this is not a good enough reason to reject the testimony of such a large
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number of witnesses who have deposed on this aspect of the case.

Another reason given by the High Court is that in Exhibit D- 3 a letter written by the deceased to her
husband quite sometime back, there is no mention of any ill treatment meted out to her by the
respondent, and that no other letter has been produced to show that she had even mentioned in any
such letter that she was being ill treated. This approach of the High Court is again highly unreasonable.
Merely because in one of the letters written to her husband she had not complained about ill treatment,
is no ground to hold that she was never ill treated. We have read that letter from which it appears that it
was one of those letters written by her in which there is no reference to bitterness in their marital life.
However, it is not expected that in every letter that a wife writes to her husband, she must complain to
him about hisiill
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treatment. Merely because in one solitary letter there is no reference to ill treatment by the respondent,
would be no ground to arrive at the conclusion that she was never ill treated by her husband, particularly
in the face of evidence of a large number of witnesses. We, therefore, find no justification for the finding
of the High Court that the deceased was not ill treated by the respondent, or that there was no motive to
commit the offence.

As far as medical evidence is concerned, the High Court rejected the evidence of the doctor (PW6) who
had conducted the post mortem examination of the dead bodies of the deceased and her child. The
reasoning of the the High Court appears to us to be rather strange. The High Court noticed the fact that
in the post mortem report the cause of death was mentioned to be asphyxia due to throttling. While
deposing in Court PW6 supported his post morterm
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report. He asserted that the cause of death was asphyxia due to throttling, and the burns seen were post
mortem burns. He further deposed that the throttling of the neck could have been done by using a rope
or by any forceful action on the neck, like pressing. He further deposed that he found the burn injuries to
be post mortem since (i) burnt blebs were present filled with air (ii) in the lumen of the trachea and
bronchus carbon particles were not present and the lumen was pale. He also asserted that on account of
fracture of the cornue of hyoid bone and absence of carbon particles and fumes in the trachea and
bronchus, he was of the opinion that death of the deceased Veena was due to throttling.

If the evidence of the doctor (PW6) is fairly read, it will appear that in his opinion the death was on
account of asphyxia caused by throttling. This conclusion was supported by the fact that there was
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fracture of the cornue of the hyoid bone. It is well accepted in medical jurisprudence that hyoid bone can
be fractured only if it is pressed with great force or hit by hard substance with great force. Otherwise the
hyoid bone is not a bone which can be easily fractured. Moreover, the absence of carbon particles and
fumes in the trachea and bronchus lead to the irresistible conclusion that the deceased must have died
before she was set on fire. Some amount of carbon particles and fumes would have certainly been found
in the trachea and bronchus if she were alive when set on fire. The High Court, in our view, has
completely misread the evidence of the doctor. Rather than considering the reasons given by the doctor
for reaching the conclusion that the deceased had died of asphyxia caused by throttling, the High Court
over emphasised that one part of a statement made by the doctor that the throttling of the neck could
have been done by using a rope, or by any forceful action on the
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neck like pressing. The High Court completely ignored the latter part of the opinion, and proceeded to
examine the evidence as if in the opinion of the doctor throttling could be caused only with the aid of a
rope. The High Court referred to the evidence on record and found that there was no evidence to prove
that the deceased had been strangulated with a rope. There is no evidence to prove that a rope was
found anywhere near the place of occurrence. It rejected the evidence of PW2, the brother of the
deceased who had stated that he had seen a nylon rope lying nearby. It, therefore, reached the
conclusion that the prosecution case was not consistent with the medical evidence on record, because
no rope was found which could substantiate the prosecution case that she had been strangulated with a
rope. The High Court lost sight of the fact that there was no eye-witness of the occurrence. The medical
evidence on record disclosed that there was a fracture of the hyoid bone of the
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deceased and there was complete absence of carbon particles or fumes in the trachea or bronchus. No
doubt, the doctor stated that a person may be strangulated with the help of a rope or by pressing the
neck. The doctor did not depose that this was a case where the deceased must have been strangulated
with the aid of a rope, because admittedly it is not the prosecution case that any ligature mark was



found. On the contrary the case of the prosecution was that she had been throttled by forceful pressing
of her neck by the respondent. We are surprised that the High Court has not cared to even discuss the
latter part of the doctor's opinion namely, that strangulation may result if the neck is pressed with
considerable force. The High Court has not even cared to notice the fact that the hyoid bone was found
to be fractured and there was complete absence of carbon particles or fumes in the trachea and the
bronchus. This was the most crucial finding of the doctor (PW6) but
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unfortunately this has been completely ignored. There is not a word in the judgment of the High Court
to satisfy us that the High Court was concious of the fact that the injuries found on the person of the
deceased were consistent only with the hypothesis that she must have died before she was burnt. The
High Court has considered several authorities on medical jurisprudence and has come to the conclusion
that some of the features which are found in the case of death by strangulation were not found in this
case. It is not always possible to find all the features in a given case particularly in a case where the body
is burnt after killing. PW6, the doctor who conducted the post mortem examination was categoric in
stating that the fracture of the hyoid bone and the absence of carbon particles and fumes in the trachea
and bronchus did establish the fact that she must have died of asphyxia caused by strangulation before
she was burnt. There is no reason recorded in the judgment of the
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High Court to reject this assertion. We are of the view that these findings of the doctor are consistent
only with the fact that the deceased was dead before she was burnt. In the facts of the case, the
respondent having been seen in the house only little before the house was put on fire, the evidence
implicating him in the commission of the offence is conclusive. The High Court rejected the evidence of
the doctor observing that there was no corroboration from surrounding circumstances, completely
ignoring the findings of the doctor which we have discussed above.

The High Court then discussed some discrepancy about two types of reports having been recorded in the
police station. We have considered the material on record and we find that there may have been some
confusion about the recording of the case in the police station because earlier an oral report had been
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made and later a written report was made and therefore, initially a case was registered as UDR 27/93 and
another Case being Cr.N0.120/93 was registered later when it came to light that it was not a case of
accidental fire but a case of murder, and only to destroy the evidence the deceased was set on fire.

The High Court has also made much of the fact that one of the daughters of Laxmamma (PW1) who was
residing at Bangalore and who was the person who had telephonically informed her friends and relatives
about the death of the deceased, was not examined as a witness in this case. It does appear from the
evidence that she had made calls to her family members and told them that the deceased and her child
had sustained burn injuries due to kerosene stove bursting. We do not attach much importance to this
evidence because Indu, the second daughter of PW1 who was residing at
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Bangalore was not an eye-witness. She had come to learn about burn injuries suffered by the deceased
and her child and she immediately passed on that information to her mother and others. The mere fact
that she had mentioned about injuries sustained by bursting of kerosene stove does not help the case of
the defence because Indu passed on such information as she may have received. Initially, the incident
was sought to be made out as a case of accidental fire, but it was later revealed that it was a case of
murder. In this view of the matter, we do not attach any significance to the so called discrepancy found
by the High Court. Moreover, the adverse inference drawn by the High court on account of non
examination of Indu, in our view, is not warranted. The prosecution relied upon an extra judicial
confession said to have been made by the respondent before PW7. The High Court rejected the said
evidence and we also do not attach much weight to the alleged extra judicial confessional
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statement made by the respondent. Nor do we attach much significance to the fact that, according to
the prosecution, the respondent was absconding. Even if the evidence in this regard is ignored, the
remaining evidence on record clearly proves the complicity of the respondent in the murder of his wife
Veena. We are concious of the fact that we are dealing with an appeal against an order of acquittal. In
such an appeal the Appellate Court does not lightly disturb the findings of fact recorded by the Court
below. If on the basis of the same evidence, two views are reasonably possible, and the view favouring
the ccused is accepted by the Court below, that is sufficient for upholding the order of acquittal.
However, if the Appellate Court comes to the conclusion that the findings of the Court below are wholly
unreasonable or perverse and not based on the evidence on record, or suffers from serious illegality
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including ignorance or misreading of evidence on record, the Appellate Court will be justified in setting
aside such an order of acquittal. We find this case to fall under the latter category. We find no rational
justification for the conclusion reached by the High Court. The High Court has misread the evidence on
record and has completely ignored the relevant evidence on record which was accepted by the Trial
Court. We, therefore, allow the appeal, set aside the impugned judgment and order of the High Court
and restore the judgment and order of the Trial Court. The respondent shall be taken into custody
forthwith to serve out the remainder of the sentence. His bail bonds are cancelled.
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The respondent herein was put up for trial before the Sessions Judge, Rangareddy District, Hyderabad in
Session Case N0.99/93 charged of the offence under Section 302 IPC. It is the case of the prosecution that
some time between 4.00 P.M. and 7.00 P.M. on 7.11.1992 the respondent killed his wife in the
agricultural field belonging to him. Itis undisputed that there is no eye witness of the crime and the
case rests on circumstantial evidence. The trial court accepted the evidence adduced by the prosecution
and convicted the respondent of the offence under Section 302 IPC and sentenced him to imprisonment
for life, but acquitted him of the charge under Section 498A IPC by his judgment and order of 6th
February, 1995.

The respondent preferred an appeal before the High Court of Judicature, Andhra Pradesh at Hyderabad
being Criminal Appeal No.169/95. The High Court by its impugned judgment and order allowed his
appeal and acquitted him. The order of acquittal passed by the High Court has been challenged before
us by the State of Andhra Pradesh. The facts of the case in so far as they are relevant for the disposal of
this appeal may be succinctly stated. According to the prosecution, the respondent was married to the
deceased Shankaramma about six months before the occurrence. The relationship between the
respondent and his wife was not cordial on account of the fact that the deceased wife was not an
educated woman. The case of the prosecution is that the respondent used to ill-treat his wife. PW-3
mother of the deceased claims to have come to the village where the deceased was residing with her
husband with a view to take her to her house for 'Jatara’ (village fair) but respondent and his parents did
not send the deceased with her on the pretext that some agricultural work has to be attended to and
pesticides had to be sprayed in the fields. She was with them till about 4.00 p.m. on that day and
accompanied them to their field. Thereafter, she left for Marpally village where another daughter of
her's was residing. Next morning when she was preparing to go back to her village, she came to learn at
the bus stand that her daughter had died. On receiving the message, she immediately came to the place
of occurrence and found the dead body of the deceased in the field of the accused with injuries on her
chest and face. The case of the prosecution is that at about 7.00 p.m. the father of the accused PW-1
reported to the Sarpanch of the village PW-11 that he had come to know that the deceased had
consumed poison and when he met his son (respondent herein) some time later he informed him that
his wife had consumed poison and died. On such report being made the Sarpanch informed the police
on telephone about the occurrence. Next morning at 6.30 A.M. the police officer PW-13 came to the
place of occurrence and started investigation. From the first information report, it appears that the
village where the occurrence took place is at a distance of 4 kms. from the police station. The first
information report was lodged by the Sarpanch PW-11 at 6.30 A.M. on 8.11.1992. The report is Exhibit
P-6 in which he stated that PW-1 and his elder son had come to him and reported to him that the
deceased had gone with the respondent to his field between 1100 and 1200 hrs. and that in the evening
his daughter-in-law died in the field after consuming pesticide. He further stated in the report that at
7.00 P.M. he informed the police at Peddamual police station. He also received information from the
villagers that the respondent and the deceased had disputes and the villagers suspected that the
respondent may have killed her. Itis, therefore, apparent that the first information report is by a person
who is not an eye witness and who lodged the report on the basis of what he came to learn at the place
of occurrence. It appears that on the request of the investigating officer PW-10 prepared the inquest
report Exh.P-2. The case of the prosecution is that a panchanama of the scene of occurrence Exh.P-3 and
a sketch Exh.P-4 was prepared in the presence of two witnesses, including PW-8, by the investigating
officer. The case of the prosecution is that in Exh.P-3 it is noticed that a piece of cloth and two white



buttons were found near the dead body very near the hand of the deceased. The case of the prosecution
further is that the respondent was arrested on 8.11.1992 and on 22" November, 1992 he made a
disclosure statement admitting his guilt and volunteered to get recovered his shirt which was recovered
under a panchnama which is Exhibit P/7. The panchnama shows that the respondent handed over a
polyester shirt with full sleeves having red flower pattern. Pocket of the shirt was torn and it also had
two missing buttons. As noticed earlier, there is no eye witness to support the case of the prosecution
which rests purely on circumstantial evidence. The trial court found the following circumstances which
according to it conclusively proved the case of the prosecution:-

"1.The motive of the accused his dissatisfaction and cruel treatment of his wife on the ground that she
was an "illiterate animal".

2.The accused gave a false statement to his father that she died of poisoning whereas she died of
injuries.

3.Accused was not seen in the village by P.W.3 after death of his wife.
4.The accused was last seen in the company of the deceased by the mother of the deceased.

5.The shirt piece and buttons found at the scene of offence match with the shirt MO1 of the accused
seized from his house.

6.The accused himself made a statement that he kept the torn shirt MO.1 in his house."

The High Court, however, found that there was considerable delay in recording the first information
report because though the Sarpanch came to know of the occurrence at about 7.00 p.m. on 7.11.1992
the report was given only at 6.30 A.M. on 8.11.1992. Secondly, the High Court suspected the
truthfulness of the prosecution case because of absence of blood at the scene of occurrence. Thirdly, it
found that no stone was recovered from the scene of occurrence except a small stone. Lastly, it held that
the two buttons and a torn polyester shirt pocket which are said to have been recovered from the scene
of offence on 8.11.1992 were produced only on 27.11.1992, 20 days after the occurrence. We are not
impressed by the reasons given by the High Court for setting aside the conviction of the respondent, but
in view of the fact that this is an appeal against acquittal, we have ourselves carefully scrutinised the
evidence on record. There are three circumstances noticed by the trial court which are of considerable
significance and they are - firstly, that the accused was last seen in the company of the deceased by the
mother of the deceased, secondly, that a torn piece of a shirt and buttons found at the scene of offence
matched with the shirt MO1 seized from the house of the accused and lastly, that the accused gave a
false statement that his wife had died of poisoning, whereas the medical evidence disclosed that she had
been brutally assaulted with some blunt object resulting in the fracture of several ribs and causing other
injuries which ultimately resulted in her death. We shall first examine the evidence led by the
prosecution to the effect that PW-1 reported the matter to the Sarpanch PW-11 at 7.00 P.M. on
7.11.1992 and that the Sarpanch made a report to the police telephonically at 11.00 p.m. and also sent a
report. The police came to the place of occurrence at 6.30 A.M. on the following day. On a careful
scrutiny of the evidence on record, this part of the prosecution case does not appear to be true. In this
connection, we have examined the evidence of PW-1, the father of the respondent. According to him he
had come to know from his son that the deceased had consumed pesticide which resulted in her death
and he had informed the Sarpanch about the death of the deceased. The deposition of PW-1 does not
disclose the approximate time when he reported the matter to the Sarpanch PW-11, but we proceed on
the basis that he informed the Sarpanch some time in the evening. Sarpanch PW-11 stated that in the
evening PW-1 had come to him and informed him about the death of his daughter-in-law and that her
dead body was lying in the fields. He thereafter stated:

"| telephoned to the police station and also sent a written report to the police. Subsequently, | went to
the place where the dead body of the deceased was found. Since people stated that the accused killed
the deceased | wrote in the report that the accused killed the deceased. Exh.P-6 is the report given by
me to the police." The statement of Sarpanch is somewhat ambiguous. He claimed to have telephoned
the police and also "sent a written report" to the police. The investigating officer has also stated in the
course of his deposition that he received a telephonic report from PW-11 at about 11.00 P.M. in which he



had stated that the deceased had been killed by the respondent. The investigating officer has not
produced any evidence to show that such a telephonic message was received by him at any time. If such
information had been given to the police officer on telephone, he would have certainly not missed to
record a report on the basis of the said information, since the report made to him clearly disclosed the
commission of a cognizable offence by the respondent. The name of the person making the report was
also known to him. Assuming that he did not consider it necessary to draw up a first information report
on the basis of such telephonic information, he would have certainly made a note of it in the station
diary. There is no evidence to show that any station diary entry was made. PW-11 claimed that he had
also sent a report to the police. That report has not been produced before the Court. Thus, neither the
oral report made to the investigating officer by PW-11, nor the written report said to have been sent to
the police by PW-11 has been proved by evidence brought on record. Therefore, the court is deprived of
the initial reports said to have been made by PW-11. One also fails to understand why the investigating
officer did not immediately proceed to the place of occurrence, having come to know that the
respondent had committed the murder of his wife. The village of occurrence was hardly 4 kms. from the
police station, and yet the admitted case is that he came to the village at 6.30 A.M. It was at the place of
occurrence that PW-11 is said to have made a report to him on the basis of which a formal first
information report was drawn up. These facts lead us to doubt the case of the prosecution that any
report was made at 7.00 P.M. by PW-1 to the Sarpanch of the village, and that he had reported the
matter to the police at 11.00 P.M. The fact that the police arrived at the spot at about 6.30 A.M. when a
report was lodged by PW-11 for the first time, leads one to suspect that the death of the deceased came
to light some time early in the morning of 8th November, 1992, and only thereafter the investigative
machinery was put into motion. This finding of ours reduces the significance of the incriminating
circumstance that the respondent was last seen in the company of the deceased at 4.00 P.M. on the
earlier day. The next significant circumstance is the fact that the respondent had given a wrong
information about the cause of death of the deceased. Itis no doubt true that the medial evidence
conclusively establishes the fact that the deceased was battered by a hard and blunt object and her neck
was pressed with such force that even the hyoid bone was fractured. However, the statement made by
PW-1 to the Sarpanch PW-11 that his son had informed him that the deceased had died after consuming
pesticide, is not admissible in evidence, being hit by the rule against hearsay. This circumstance cannot,
therefore, be relied upon by the prosecution to prove that the respondent had given a false explanation
for the death of the deceased. The most crucial circumstance which could have linked the respondent
with the murder of the deceased is the finding of a cloth piece and two buttons near the body of the
deceased, which according to the prosecution were parts of the shirt worn by the respondent on the
date of occurrence. It was urged before us that the respondent made a disclosure statement on
22.11.1992 and produced a shirt from his house voluntarily which was worn by him on the date of
occurrence. The case of the prosecution is that while resisting the assault on her, the deceased may
have caught hold of the pocket of the shirt and in the struggle that ensued, the pocket was torn off and
two buttons also fell off near the place of occurrence. Unfortunately, the prosecution has led no
evidence to connect the shirt with the piece of cloth found near the place of occurrence. Counsel for the
respondent submitted that the respondent was arrested on 8" November, 1992 and the alleged
disclosure statement is said to have made on 22nd November, 1992. The disclosure statement made
after such delay has no value. We will assume in favour of the prosecution that a disclosure statement
was made on 22nd November, 1992 and pursuant thereto the respondent produced before the police a
shirt, which according to the prosecution, was worn by him on the date of occurrence. The seizure
memo of the shirt shows that the shirt was a white shirt with red patterns of flower it appeared that the
pocket of the shirt was torn apart. Two buttons were also missing from the shirt. The site plan Exhibit
P-3 discloses that near the dead body was found a torn shirt pocket and two white buttons. The colour
of the shirt pocket found has not been disclosed in the panchnama. It is, therefore, difficult to connect
the torn shirt pocket with the shirt which was recovered at the instance of the respondent. This apart,
we find that no evidence has been adduced by the prosecution to establish that the piece of cloth found
at the place of occurrence was really a part of the shirt which was recovered at the instance of the
respondent. No witness has said so. Moreover, the circumstance that the pocket of the shirt worn by the
accused at the time of committing the offence was found at the scene of occurrence, was not even put to
the respondent in his examination under Section 313 Cr.P.C. ltis, therefore, difficult to rely upon, as an
incriminating circumstance, the recovery of two buttons and a piece of cloth, said to be the pocket of a
shirt, from the place of occurrence, in the absence of any evidence to connect the said piece of cloth
with the shirt of the accused. In this state of the evidence on record, we are of the view that the
respondent is entitled to an acquittal by giving to him the benefit of doubt, though for reasons different



from the reasons recorded by the High Court.

In the result, this appeal is dismissed.
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Leave to appeal, as prayed for, is granted.

Counsel for the parties are heard at length.

The appellants are accused of commission of offence of alleged cruel treatment meted out to deceased *
Kana Banerjee, punishable under Section 498A of the Indian Penal Code and abetting her suicidal death
punishable under Section 306, IPC. On the evidence produced by the prosecution, the trial court
acquitted them. But in revision, preferred by mother of the deceased, the High Court by the impugned
order has set aside the acquittal and directed a de novo trial. The necessary facts leading to the trial and
eventual remand by the High Court for fresh trial are as under:

Appellant No.1 was married to the deceased in the year 1990. She was employed in Railways and was
regularly attending to her duties. Her parents also lived not far away from her matrimonial home. On
25.10.1995 she was found dead. The accused-husband had informed her parents of her death. Itis the
case of her mother that soon after the incident, a First Information Report was lodged with the police
alleging harassment and cruel treatment to her by the accused. The said FIR has not been produced. The
FIR which was produced was lodged on 22.12.1995 which led to the prosecution, and acquittal of the
accused by the trial court.

In the course of investigation a suicide note was seized from the mother-in-law of the deceased. The
contents of the suicide note read that the deceased had developed illicit relationship with some other
person and it was no longer possible for her to deceive her husband. It was further written in the suicide
note that she was lucky to get such a husband and her father should treat him well and arrange for his
second marriage after her death.

In his post-mortem report the Autopsy Surgeon opined that the cause of death was poisoning and also
hanging as ligature marks were found on her neck.

The prosecution examined mother of the deceased as PW8and three other witnesses living in the
neighbourhood. The mother in her deposition stated that in her frequent visits to the house of the
accused the deceased used to complain about her physical and mental torture by the accused but had
asked her mother not to disclose this fact to her father who was a heart-patient. The mother also
deposed that the deceased was medically examined by Doctor Baidyanath Chakroborty who had opined
that there was no possibility of her bearing child in her womb and she should opt for test tube baby. She
further deposed that after one and a half years of her marriage, the deceased did conceive but in the
fallopian tube and that conception was terminated in a hospital at Aliduar. The allegation of the mother
is that for the aforesaid reason, the accused got annoyed and increased their torture on her. She stated
that immediately after her daughter's death, an FIR was lodged by father of the deceased and
subsequently she also lodged an FIR in writing. The delay in second FIR was explained saying that for a
few months she was mentally disturbed. In the cross-examination she admitted to have derived
knowledge that her daughter had left a suicide note containing the writings abovementioned. When
cross- examined she did not dispute that the suicide note was not in the writing of the deceased. The



other three witnesses PW2, PW3 and PW4 examined by the prosecution to prove the alleged cruel
treatment of the deceased by the accused did not support the prosecution case and were declared
hostile. The opinion of the hand-writing expert, on the suicide note, was filed but he was not examined
in proof of his opinion.

The trial court, by appreciating and weighing the evidence on record did not accept the case of the
prosecution. The First Information Report alleged to have been lodged soon after the incident was not
proved. The second FIR was lodged after a delay of two months. There was no convincing explanation
for the same. The learned trial judge observed that conduct of mother of the deceased showed that she
had tried to develop the prosecution case by introducing new stories step- by-step. The trial judge has
also observed thus:

"This suicidal note has come from the side of prosecution and as such, this Court cannot rule out the
contents of the same. Taking together the contents of suicidal note and belated FIR | have reasons to
hold that this FIR was lodged aftertwo  months by some wrong advice. Moreover, the explanation
given in the FIR does not appear to be convincing. Itis the settled principle that there is every possibility
of concoction, embellishment, motivation in a belated FIR | have already observed that PW 8 has tried to
develop the prosecution case by introducing some new stories which is far away from the prosecution
case and, as such, she cannot be considered to be faithful witness. Moreover she has failed to explain by
convincing reason about inordinate delay in lodging the FIR. Her evidence has not been corroborated by
a single prosecution witness even."

On the medical evidence, the trial court observes thus:

"That the Autopsy Surgeon had recorded that there was a ligature mark on her neck and the cause of
death was indosulfan-poison in her body."

On the evidence produced, the trial court has recorded his conclusion that evidence of cruel treatment to
the deceased is not reliable and the accused cannot be held guilty of the suicidal death.

The trial acquitted all of them. The mother of the deceased preferred a revision to the High Court. The
High Court did take note of the various infirmities in the prosecution case, such as seizure of suicide note
by the investigating agency 125 days after the incident, non-examination of Hand-Writing Expert,
belated FIR and single testimony of the mother of the deceased on the allegation of cruelty. The High
Court also took note of the fact that the post-mortem reported presence of ligature mark on the neck of
the deceased indicating hanging. Presence of poison in the body was also found. Even after noticing
the above serious infirmities in the prosecution case, the High Court observes:

"The learned trial court ought to have been more, without meaning any disrespect, dynamic and to have
taken active truth instead of resigning to the fate as ordained by the prosecution."

The High Court then went on to observe that where prosecution lacks in bringing necessary evidence,
the trial court ought to have invoked its powers under Section 311 of the Cr.P.C. and summoned for
examining the father of deceased and other additional witnesses whom it considered necessary. The
High Court by observing thus set aside the order of acquittal passed by the trial court and directed
remand of the case 'for fresh decision from stage one." In the concluding part of the its judgement, the
High Court made the following observation:

"Lest it may even unconsciously influence the mind of the learned trial court, while on remand it is made
absolutely clear that by way of guiding formula the observations here-in-above have been made but it
cannot be said to have a binding effect on the learned trial court which would be free to arrive at its
independent conclusion in accordance with law and in the suggested formula here-in-above."

[Emphasis supplied]
Learned counsel appearing for the accused assails the order of remand made by the High Court and the

above mentioned observations made therein. It is submitted that sub-section (3) of Section 401
prohibits the High Court in its revisional jurisdiction to convert acquittal into conviction. By directing



examination of additional witnesses under Section 311 and making observations mentioned above it has
indirectly suggested the trial court to record a conviction on retrial.

Strong exception has been taken on behalf of the accused to the course adopted by the High Court of
directing a retrial. Reliance has been placed on K.Chinnaswamy Reddy vs. State of Andhra Pradesh [1963
(3) SCR 412 at 413] and particularly on the following observations mentioned therein on the scope of
identical provisions of revision in the old Code of Criminal Procedure.

"That it was open to a High Court in revision and at the instance of a private party to set aside an order of
acquittal though the State might not have appealed. But such jurisdiction should be exercised only in
exceptional cases, as where a glaring defect in the procedure or a manifest error of law leading to a
flagrant miscarriage of justice has taken place. When Section 439(4) of the Code forbids the High Court
from converting a finding of acquittal into one of conviction, it is not proper that the High Court should
do the same indirectly by ordering a retrial. It was not possible to lay down the criteria for by which to
judge such exceptional cases. It was, however, clear that the High Court would be justified in interfering
in cases such as (1) where the trial court had wrongly shut out evidence sought to be adduced by the
prosecution (2) where the appeal court had wrongly held evidence admitted by the trial court to be
inadmissible (3) where material evidence has been overlooked either by the trial court or the court of
appeal or, (4) where the acquittal was based on a compounding of the offence not permitted by law and
cases similar to the above."

It is further argued for the accused that merely because a different view of the evidence is possible, the
High Court, in exercise of revisional powers ought not to have directed a retrial. Reliance is placed on
Bansi Lal vs. Laxman Singh [1986 (3) SCC 444].

Lastly, it is submitted on behalf of the accused that direction of the High Court to the trial court to record
further evidence and take a 'fresh decision from stage one' is totally without jurisdiction as it suggests
that the evidence already recorded in the initial trial should be given no consideration.

On the other side learned counsel appearing for the respondent-complainant made streneous efforts to
support the impugned order for retrial passed by the High Court. It is submitted that prosecution has
left lacunae in the case which should not go in favour of the accused. Reliance is placed on Ram Bihari
Yadav vs. State of Bihar [1998 (4) SCC5171.

On behalf of the complainant very strong reliance has been placed on the landmark decision of this
Court in the case of Zahira Habibulla Sheikh vs. State of Gujarat [2004 (4) SCC 158] which arise from mass
killings during Gujarat riots, commonly known to the public as "Best Bakery Case." It is submitted that
the above decision of this Court fully supports the course adopted by the High Court in remanding the
case for retrial. Itis also submitted that where prosecution has left an inherent weakness in the case, it
was not only expected but incumbent on the trial judge to invoke his power under Section 311 Cr.P.C.
and summon all relevant witnesses and evidence. As the trial court failed to discharge its duty to hold a
fair trial to discover the truth, the High Court was fully justified in directing a retrial and 'a fresh decision
from stage one.'

In the course of hearing of this case, we are informed that before this Court stayed operation of the
impugned judgment, the retrial as directed by the High Court had already commenced. The trial judge
has recorded the statement of father of the deceased and only remaining part of the evidence is to be
recorded.

In exercise of the discretionary jurisdiction under Article 136 of the Constitution and keeping in view the
stage of retrial we refrain from upsetting the whole judgment of the High Court. We however consider it
necessary to set right some of the uncalled for observations made by the High Court in the impugned
judgment directing retrial.

The cases cited by the learned counsel show the settled legal position that the revisional jurisdiction, at
the instance of the complainant, has to be exercised by the High Court only in very exceptional cases
where the High Court finds defect of procedure or manifest error of law resulting in flagrant miscarriage
of justice.



The State has chosen not to prefer any appeal against acquittal. In the present appeal by the
complainant it has filed a counter-affidavit and tried to support the order of remand passed by the High
Court.

Without going into the correctness of all the observations made by the High Court in the impugned
judgment, we find it necessary to clarify that the High Court ought not to have directed the trial court to
hold a de novo trial and take decision on the basis of so called 'suggested formula." The High Courtin its
concluding part of the judgment does state that any observation in its judgment should not influence
the mind of the trial court but, at the same time, the High Court directs the trial court to take 'a fresh
decision from stage one' and on the basis of the 'suggested formula.' Learned counsel for the accused is
justified in his grievance and apprehension that the aforesaid observations and directions are likely to be
mistaken by the trial court as if there is a mandate to it to record the verdict of conviction against the
accused regardless of the worth and weight of the evidence before it.

Since strong reliance has been placed on the Best Bakery Case (Gujarat Riots Case- supra) it is necessary
to record a note of caution. That was an extraordinary case in which this Court wasconvinced that the
entire prosecution machinery was trying to shield the accused i.e. the rioters. It was also found that the
entire trial was a farce. The witnesses were terrified and intimidated to keep them away from the court.
Itis in the aforesaid extraordinary circumstances that the court not only directed a de novo trial of the
whole case but made further directions for appointment of the new prosecutor with due consultation of
the victims. Retrial was directed to be held out of the State of Gujarat.

The law laid down in the 'Best Bakery Case' in the aforesaid extraordinary circumstances, cannot be
applied to all cases against the established principles of criminal jurisprudence. Direction for retrial
should not be made in all or every case where acquittal of accused is for want of adequate or reliable
evidence. In Best Bakery case, the first trial was found to be a farce and is described as 'mock trial.'
Therefore, the direction for retrial was in fact, for a real trial. Such extraordinary situation alone can
justify the directions as made by this Court in the Best Bakery Case (supra).

So far as the position of law is concerned we are very clear that even if a retrial is directed in exercise of
revisional powers by the High Court, the evidence already recorded at the initial trial cannot be erased or
wiped out from the record of the case. The trial judge has to decide the case on the basis of the evidence
already on record and the additional evidence which would be recorded on retrial.

With the above clarification, we decline to interfere in the order of remand. To put the matter beyond
any shadow of doubt we further clarify and reiterate that the trial judge, after retrial, shall take a decision
on the basis of the entire evidence on record and strictly in accordance with law, without in any manner,

being influenced or inhibited by anything said on the evidence in the judgment of the High Court or this
Court.

CASE NO.: Appeal (crl.) 633 of 1999
PETITIONER: STATE OF PUNJAB
RESPONDENT: PARVEEN KUMAR
DATE OF JUDGMENT: 18/11/2004
BENCH: B.P. SINGH & ARUN KUMAR
JUDGMENT: JUDGMENT
B.P.Singh, J.

This appeal by special leave is preferred by the State of Punjab against the judgment and order of the



High Court of Punjab & Haryana at Chandigarh in Criminal Appeal No.481-DB/95 dated 11th December,
1998 whereby the High Court allowed the appeal of the respondent herein and set aside his conviction
under Section 302 and alternatively under Section 304-B IPC and the sentence of life imprisonment
passed against him. We have heard counsel for the parties at length and perused the evidence on record.
Apart from the appellant, Praveen Kumar, who was the husband of Geeta Rani, deceased, his father and
mother as well as his younger sister were put up for trial before the Sessions Judge, Bhatinda. They
were charged of offences under Sections 302, 304B and 498A IPC. The learned sessions judge dis-
believing the case of the prosecution as against the remaining accused acquitted them of the charges
levelled against them, but convicted only the respondent herein under Section 302 IPC as well as under
Section 304B IPC and sentenced the respondent to undergo imprisonment for life under Section 302 IPC
without passing a sentence under Section 304-B IPC. The deceased Geeta Rani was married to the
respondent one year and three months before the occurrence. The occurrence giving rise to this appeal
took place on January 4, 1994 at 5.00 A.M. in which it was alleged that Geeta Rani was set on fire by the
respondent herein and the other members of the family, who were the co-accused, had acted in concert
with the respondent. Itis not in dispute that after the deceased had suffered burn injuries, she was
removed to the local hospital at Jaitu by the respondent and his father and was being treated there by
the attending physician. On the next day, her uncle Kulwant Kumar, PW-5 who had come to visit her, on
coming to know about the occurrence rushed to the local hospital and arranged for shifting Geeta Rani
from the hospital at Jaitu to the civil hospital at Bhatinda for better treatment. Accordingly, Geeta Rani
was shifted to the civil hospital, Bhatinda where she was admitted on 5th January, 1994. It is the case of
the prosecution that while being shifted to the civil hospital at Bhatinda, deceased had made a dying
declaration to her uncle, Kulwant Kumar, PW-5 disclosing the complicity of the respondent and the
aforesaid family members. On information being sent by the hospital authorities, sub-inspector, Kewal
Singh, PW-7 came to the hospital and recorded the statement of Geeta Rani. Even before her statement
was recorded by the police, the tehsildar, an executive magistrate, PW-4 Harjit Singh, was requested to
record the dying declaration of Geeta Rani and he had accordingly recorded the dying declaration of
Geeta Rani Ex.PD between 5.30 and 5.55 p.m. Subsequently, at 8.35 p.m. the statement of Geeta Rani
was recorded by sub-inspector, Kewal Singh (PW-7) in the hospital, on the basis of which a formal first
information report was drawn up. Ultimately, the respondent and the aforesaid 3 members of his family
were put up for trial, in which except for the respondent, the others were acquitted. The High Court on
appeal has set aside the conviction of the respondent as well. Admittedly, there is no eye witnesses to
the occurrence and, therefore, the case rests entirely on the alleged 3 dying declarations. The High Court
has rejected the first dying declaration made to Kulwant Kumar, PW-5. The reason given by the High
Court is that Kulwant Kumar for the first time stated about the alleged dying declaration made to him at
the stage of trial. In his statement under Section 161 Cr.P.C. made in the course of investigation, he had
not stated that Geeta Rani had made a dying declaration to him. We find no fault with the reasoning of
the High Court so far as rejection of the dying declaration made to PW-5 is concerned. Left with two
other dying declarations, the High Court found that these two dying declarations are inconsistent with
each other, since the versions disclosed in these two dying declarations are quite different and the role
of the accused is also differently described. In the first dying declaration Ext.PD made to the Executive
Magistrate, it is stated that on 4.1.1994 her husband came home at about 5.00 A.M. after delivering milk
to his customers and questioned the deceased as to why the scooter and furniture, etc. promised to him
by her parents had not been supplied. Thereafter, he sprinkled half bottle of kerosene oil on her and lit
fire with a match stick. On her alarm all collected and her father-in-law extinguished the fire. None else
had asked her anything.

It, therefore, appears that so far as this dying declaration is concerned, the allegation is solely against her
husband, the respondent herein, and it is alleged that he sprinkled kerosene oil and set her on fire. The
second aspect of the matter is that so far as the father-in-law is concerned, she has completely
exonerated him by stating that he rushed and extinguished the fire. If we now turn to the report made to
the sub-inspector, Kewal Singh (PW-7) on the basis of which the formal first information report was
drawn up, which has also been treated as dying declaration Ext.PD, we find that the version given there
is quite different. Itis stated that on 4.1.1994 her husband and her mother-in-law complained to her
that her parents have not kept their promise of supplying some articles and, therefore, they will finish
her once and for all. At 5.00 A.M. her mother-in-law sprinkled a bottle of kerosene oil on her while her
husband, respondent herein, set her on fire with a match stick. Her father-in-law and sister-in-law
exhorted them to do away with her by setting her on fire. It was only when she raised hue and cry that
her father-in-law extinguished the fire and she was brought to the local private hospital at Jaitu by her



husband and father-in-law. It will thus, appear that so far the first dying declaration is concerned, there is
no allegation against either the mother-in-law, father-in-law or the sister-in-law and the allegation is
solely against the respondent, who is said to have sprinkled kerosene oil on her and set her on fire. In
the second dying declaration, the allegation is that the mother-in-law sprinkled the kerosene oil and the
husband set her on fire with a match stick. While they were doing so, her father-in-law and sister-in-law
were exhorting them to do away with her by setting her on fire. These two versions are quite different
and not consistent with each other, except that so far as the respondent is concerned, the act of lighting
the fire is ascribed to him in both the dying declarations.

Counsel for the State submitted that since the respondent has been named in both the dying
declarations, his conviction could be sustained. We are afraid we cannot accede to his request. In the
first place, in appeal against acquittal, this Court will not set aside the findings of fact and the order of
acquittal recorded by the High Court unless it is satisfied that the findings recorded are wholly
unreasonable, perverse, not based on evidence on record, or suffer from serious legal infirmity. The
mere fact that on the basis of the same evidence another view is possible, is not a ground for setting
aside an order of acquittal. We find that the view taken by the High Court is a possible reasonable view
on the evidence on record and, therefore, we will not be justified in setting aside the order of acquittal.
While appreciating the credibility of the evidence produced before the Court, the Court must view
evidence as a whole and come to a conclusion as to its genuineness and truthfulness. The mere fact that
two different versions are given but one name is common in both of them cannot be a ground for
convicting the named person. The court must be satisfied that the dying declaration is truthful. If there
are two dying declarations giving two different versions, a serious doubt is created about the
truthfulness of the dying declaration. It may be that if there was any other reliable evidence on record,
this Court could have considered such corroborative evidence to test the truthfulness of the dying
declarations. The two dying declarations, however, in the instant case stand by themselves and there is
no other reliable evidence on record by reference to which their truthfulness can be tested. It is well
settled that one piece of unreliable evidence cannot be used to corroborate another piece of unreliable
evidence. The High Court while considering the evidence on record has rightly applied the principles
laid down by this Court in Thurukanni Pompiah and another Vs. State of Mysore, AIR 1965 SC 939, and
Khusal Rao Vs. State of Bombay, 1958 SCR 552. The High Court having subjected the dying declarations
to close scrutiny, has reached the conclusion that they are not reliable. We entirely agree. We, therefore,
find no merit in the appeal and the same is accordingly dismissed.

It appears that during the pendency of this appeal, bailable warrants were issued against the
respondent. His bail bonds are discharged.
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Heard learned counsel for the parties.
Leave granted.

By the impugned order, the High Court of Uttaranchal quashed a criminal complaint filed by the
appellant against the respondents. The complaint was made by the appellant alleging offences under
sections 498A, 323 and 506 IPC, and Sections 3 and 4 of the Dowry Prohibition Act. The High Court by the
impugned judgment came to the conclusion that the alleged offences having taken place within the
jurisdiction of Ram Nagar Police Station of Bilaspur district, the court at Rampur district did not have the
territorial jurisdiction to entertain a complaint, hence, while quashing the chargesheet and the
summoning order of the Chief Judicial Magistrate, Nainital, transferred the investigation of the case to
Police Station Bilaspur, district Rampur. It is the above order of the High Court that is under challenge
before us in this appeal. During the pendency of the proceedings before the courts below and in this
Court, certain developments have taken place which have a material bearing on the merits of this
appeal. The complaint which the appellant herein filed is dated 10.4.2002. Thereafter, a divorce petition
was filed by the appellant-wife before the Family Court at Nainital. In the said divorce petition a
compromise was arrived between the parties in which it was stated that the first respondent-husband
was willing for a consent divorce and that the appellant-wife had received all her Stridhan and
maintenance in lump sum. She also declared in the said compromise deed that she is not entitled to any
maintenance in future. It is also stated in the said compromise deed that the parties to the proceedings
would withdraw all criminal and civil complaints filed against each other which includes the criminal
complaint filed by the appellant which is the subject matter of this appeal. The said compromise deed
contains annexures with the particulars of the items given to the appellant at the time of marriage and
which were returned. The said compromise deed is signed by the appellant. But before any order could
be passed on the basis of the said compromise petition, the appellant herein wrote a letter to the Family
Court at Nainital which was received by the Family Court on 3.10.2003 wherein it was stated that she
was withdrawing the compromise petition because she had not received the agreed amount. But
subsequently when her statement was recorded by the Family Court, she withdrew the said letter of
3.10.2003 and stated before the court in her statement that she wanted a divorce and that there is no
dispute in relation to any amount pending. The Court, after recording the said statement, granted a
divorce under Section 13-B of the Hindu Marriage Act, dissolving the marriage by mutual consent by its
order dated 3.3.2004.

In the compromise petition, referred to herein above, both the parties had agreed to withdraw all the
civil and criminal cases filed by each against the other. It is pursuant to this compromise, the above
divorce as sought for by the appellant was granted by the husband and pursuant to the said
compromise deed the appellant also withdrew Criminal Case No.63 of 2002 on the file of the Family
Court, Nainital which was a complaint filed under Section 125 of the Criminal Procedure Code for
maintenance. It is on the basis of the submission made on behalf of the appellant and on the basis of the
terms of the compromise, said case came to be dismissed. However, so far as the complaint under
Sections 498A, 323 and 506 IPC and under Sections 3 and 4 of the Dowry Prohibition Act is concerned,
which is the subject matter of this appeal, the appellant did not take any steps to withdraw the same. It



is in those circumstances, a quashing petition was filed before the High Court which came to be partially
allowed on the ground of the territorial jurisdiction, against the said order the appellant has preferred
this appeal.

From the above narrated facts, it is clear that in the compromise petition filed before the Family Court,
the appellant admitted that she has received Stridhan and maintenance in lump sum and that she will
not be entitled to maintenance of any kind in future. She also undertook to withdraw all proceedings
civil and criminal filed and initiated by her against the respondents within one month of the compromise
deed which included the complaint under Sections 498A, 323 and 506 IPC and under Sections 3 and 4 of
Dowry Prohibition Act from which complaint this appeal arises. In the said compromise, the respondent-
husband agreed to withdraw his petition filed under Section 9 of the Hindu Marriage Act pending before
the Senior Judge, Civil Division, Rampur and also agreed to give a consent divorce as sought for by the
appellant.

Itis based on the said compromise the appellant obtained a divorce as desired by her under Section
13(B) of the Hindu Marriage Act and in partial compliance of the terms of the compromise she withdrew
the criminal case filed under Section 125 of the Criminal Procedure Code but for reasons better known to
her she did not withdraw that complaint from which this appeal arises. That apart after the order of the
High Court quashing the said complaint on the ground of territorial jurisdiction, she has chosen to file
this appeal. It is in this background, we will have to appreciate the merits of this appeal.

Learned counsel appearing for the appellant, however, contended that though the appellant had signed
the compromise deed with the above-mentioned terms in it, the same was obtained by the respondent-
husband and his family under threat and coercion and in fact she did not receive lump sum maintenance
and her Stridhan properties, we find it extremely difficult to accept this argument in the background of
the fact that pursuant to the compromise deed the respondent-husband has given her a consent divorce
which she wanted thus had performed his part of the obligation under the compromise deed. Even the
appellant partially performed her part of the obligations by withdrawing her criminal complaint filed
under Section 125. It is true that she had made a complaint in writing to the Family Court where Section
125 Cr.P.C. proceedings were pending that the compromise deed was filed under coercion but she
withdrew the same and gave a statement before the said court affirming the terms of the compromise
which statement was recorded by the Family Court and the proceedings were dropped and a divorce
was obtained. Therefore, we are of the opinion that the appellant having received the relief she wanted
without contest on the basis of the terms of the compromise, we cannot now accept the argument of
the learned counsel for the appellant. In our opinion, the conduct of the appellant indicates that the
criminal complaint from which this appeal arises was filed by the wife only to harass the respondents.

In view of the above said subsequent events and the conduct of the appellant, it would be an abuse of
the process of the court if the criminal proceedings from which this appeal arises is allowed to continue.
Therefore, we are of the considered opinion to do complete justice, we should while dismissing this
appeal also quash proceedings arising from the Criminal Case No.Cr.N0.224/2003 registered in Police
Station, Bilaspur, (Distt.Rampur) filed under Sections 498A, 323 and 506 IPC and under Sections 3 and 4
of the Dowry Prohibition Act against the respondents herein. It is ordered accordingly.

The appeal is disposed of.
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These appeals are directed against the impugned judgment and order dated 30.05.2003 passed by the
High Court of Punjab & Haryana at Chandigarh in Criminal Appeal No. 161-SB of 2001. The High Court
dismissed the said appeal of the appellant and confirmed the sentence of ten years rigorous
imprisonment awarded by the Sessions Judge, Ludhiana but enhanced the fine from Rs.2000/- to
Rs.2,00,000/- in Criminal Revision No. 1251 of 2001 filed by the complainant against the appellant.

Briefly stated, the case of the prosecution is as follows:

The marriage between Seema, daughter of Ramesh Chander Bansal, PW-1 and the appellant-accused,
Arun Garg took place on 25.02.1996. According to the prosecution, she died under very tragic
circumstances on 30.03.1999, that is, within three years of her marriage with the appellant. The
appellant was alleged to have administered aluminium phosphide causing unnatural death of the
daughter of the respondent and thus the appellant was liable for the offence under Section 304B of the
Indian Penal Code. At the time of marriage, household articles, clothes, gold etc. and cash amount of
Rs.2,00,000/- was also given in dowry. However, few days after the marriage, Seema started
complaining that her husband, Arun Garg, father- in-law, Sham Lal Garg and mother-in-law, Shimla Garg
were not satisfied with the dowry given to her at the time of her marriage and all of them often used to
taunt her on the ground that she had not brought sufficient dowry at the time of her marriage. It was
further submitted that on 10.04.1996, Seema telephoned the respondent herein that her father-in-law
and mother-in-law were making a demand for Rs.40,000/- and thereupon the respondent accompanied
by Parkash Chand and Sohan Lal who had arranged the marriage of Seema with Arun Garg went to the
house of Arun Garg. Thereupon, on the insistence of Parkash Chand and Sohan Lal, the respondent
purchased household articles worth Rs.20,000/- and supplied the same to the family of Arun Garg. Itis
the case of the prosecution that since February 1997, the appellant and his parents did not allow Seema
to see her parents and had not allowed her to visit their house. When the parents went to see Seema at
the house of her in-laws on the eve of Tegj festival, Seema told them that her husband, father-in-law,
mother-in-law and sister-in-law Neena used to ill-treat her and often made a demand for more cash.
There are other instances on 22.02.1999 and on 26.03.1999 of demanding dowry. On 26.03.1999, Seema
telephoned the respondent herein that her husband, father-in-law, mother-in-law and sister-in-law
were planning to kill her. The respondent, who is a government servant, could not, however, obtain
leave from the office and go to see Seema at the house of her in-laws.

On 28.03.1999, at about 6.00 p.m., the respondent received information that her daughter Seema had
been administered some poisonous substance by her husband and in-laws and sister-in-law Neena and
that she had been admitted in the Dayanand Medical College, Ludhiana. The respondent accompanied
by his wife immediately rushed to the hospital and found that Seema was unconscious and her condition
was found to be serious. The respondent thereafter went to the police station and lodged an FIR on the
same day which was registered as FIR No. 139 of 1999 under Section 307 read with Section 34 of the
Indian Penal Code, against Arun Garg, his father, Sham Lal Garg, mother Shimla Garg and sister Neena.
On the same day, i.e., 28.03.1999, police made an application for recording the statement of Seema,
which was declined as she was declared medically unfit to make the statement. Police again made an
application for recording the statement of Seema on 29.03.1999 which was also declined as Seema was
not medically fit to make the statement. Unfortunately, Seema died in the hospital on 30.03.1999. On
the death of Seema, the case was converted into one under Section 304B of the Indian Penal Code and
all the three accused, namely, Arun Garg, Sham Lal Garg and Shimla Garg were arrested in the case on
31.03.1999. After the death of Seema, the dead body was sent for post mortem examination. The
findings of the Medical Board are as under:

"Eyes and mouth were closed. Post Mortem staining was present on the left, lateral side of body.
Cyanosis of nails, lips and tongue was present. Face was congested. Multiple needle prick marks were
present on the body. Larynx, trachea and both lungs were congested. The right side of the heart
contained blood and blood sample was sealed in jar No.4. Both the ends of the stomach were ligated
and were sent to the Chemical Examiner in Jar No.1. Small and large intestines were congested and a
portion of each was sent to the Chemical Examiner in Jar No.2. Liver, Spleen and Kidney were congested



and portion of each was sent to the Chemical Examiner in Jar No.3. Urinary bladder was healthy and
empty. The genitalia was healthy and uterus contained Copper T."

On receipt of the report of the Chemical Examiner, the pesticide aluminium phosphide was detected in
the stomach and large and small intestines. While phosphide, a constituent of aluminium phosphate
was detected in liver, spleen, kidney and blood. Thereafter, the doctors opined that death of Seema had
caused due to intake of aluminium phosphide poisoning which was sufficient to cause death in the
ordinary course of nature. The challan was presented by the police in the Court of Sessions Judge,
Ludhiana against the appellant, his father and mother. The Sessions Judge, by his judgment dated
22.01.2001, acquitted Sham Lal Garg and Shimla Garg giving them benefit of doubt and convicted the
appellant, Arun Garg, under Section 304B IPC in connection with the death of his wife Seema Garg and
sentenced him to undergo R.I. for a period of ten years and to pay a fine of Rs.2000/- or in default of
payment of fine to undergo further R.l. for a period of two months.

Aggrieved by the said judgment, the appellant filed Criminal Appeal No. 161- SB of 2001 before the High
Court along with the application for bail. The State of Punjab also filed Criminal Appeal No.489-DBA of
2001. The respondent herein filed two separate revision petitions being Revision Petition No.1245 of
2001 challenging the acquittal of Sham Lal Garg and Shimla Garg and Revision Petition No. 1251 of 2001
seeking enhancement of the sentence imposed upon the appellant.

The High Court, by its order dated 14.02.2001, admitted the appeal filed by the appellant and stayed the
recovery of fine, however, declined the prayer for bail.

The High Court, by a common order dated 30.05.2003, while upholding the conviction made by the trial
Court, dismissed Criminal Appeal No.161-SB filed by the appellant herein and partly allowed the Revision
Petition No.1251 of 2001 filed by the respondent herein. The High Court, by the impugned judgment,
enhanced the fine from Rs.2,000/- to Rs.2,00000/-. By the said order, the High Court also dismissed
Criminal Appeal No.489-DBA of 2001 filed by the State of Punjab and Criminal Revision No.1245 of 2001
filed by the respondent herein.

Against the said order, the appellant has approached this Court by way of special leave petition. Leave
was granted by this Court on 23.02.2004.

We heard Mr. K.G. Bhagat, learned counsel appearing for the appellant and Mr. Arun K. Sinha, learned
counsel appearing for the contesting respondent and Mr. Sudhir Walia, learned counsel appearing for
the State of Punjab.

Learned counsel appearing for the appellant took us through the judgments of both the Courts and
documents filed in the Court. He made the following submissions:

1) that in the FIR dated 28.3.1999, there was no imputation by the complainant that 'soon before death'’
the deceased was subjected to cruelty or harassment by her husband or any relative of her husband for,
and in connection with any demand of dowry. In this regard, he invited our attention to the relevant
portions of the FIR.

2) That no independent witness came in the witness box to corroborate the interested version of PW-3
and PW-4, the parents of the deceased. Elaborating the submission, learned counsel for the appellant
submitted that the complainant had emphatically alleged that he had gone to the house of the
appellant along with middleman Parkash Chand and Sohan Lal but they were never associated during
the investigation nor were they produced in the Court, which fact itself is sufficient to disbelieve the
witness of the complainant.

3) The ingredients of demand of dowry soon before the death of the deceased and the harassment
thereon under Section 304B has not been proved beyond reasonable doubt.

4) The complainant has nowhere proved the payment of Rs.2,00,000/- to the appellant at the time of
marriage or proved spending Rs.20,000/- worth of items given to the appellant. No withdrawal from any
Bank is shown, no loan is taken, no receipt of any sort is produced.



5) The appellant has proved withdrawal of large sums of monies from their different bank accounts to
prove that they had advanced Rs.2,00,000/- to the complainant to help him to settle his son and when
the same was demanded back by the appellant, the complainant felt offended and had that grudge in
his mind.

6) Had the appellant been responsible of administering aluminium phosphide to the deceased, he would
not have taken the deceased to a most reputed hospital of Dayanand Medical College of Ludhiana to
save her.

7) The demand of dowry or harassment of the deceased is not proved by any independent evidence
except the bald statement of parents of the deceased as PW-1and PW-3, and though the appellant had
led sufficient independent evidence especially of the neighbours and others as DW-1 to DW-11
especially DW-4, DW- 10 and DW-11 who sufficiently elaborated that nothing happened at the house of
the appellant and in fact, everybody including Seema was happy and on 27.03.1999, she attended
Jagrata in the neighbourhood and attended Kanjak ceremony in the morning on 28.3.1999 at the same
house along with her daughter and thereafter she went to the house of her mother.

8) There is hardly any evidence to prove the offence under Section 304B and 498A IPC against the
accused. Even from the evidence on record, no offence is made out under Section 304B of IPC. There is
no material on record to support the conclusion of cruelty or harassment.

9) The enhancement of fine from Rs.2000/- to Rs.2,00,000/- in revisional jurisdiction is all the more
uncalled for and unwarranted and not permissible under law. Learned counsel appearing for the State of
Punjab submitted that the investigation revealed that the accused was responsible for causing the death
of the deceased, Seema and also subjected her to cruelty for and in connection with the demand of
dowry articles. He would further submit that due to harassment, as proved in the evidence, which was
caused by the appellant to his wife apparently due to demand of more dowry, a precious human life was
lost. Such type of social crime should be viewed seriously and suitable punishment is called for so as to
serve as deterrent to others and that the appellant is guilty of forcibly administering poison to his wife,
Seema, and is responsible for causing her unnatural death within seven years of her marriage and thus
such person cannot be allowed to remain at liberty in the society.

Concluding his submission, it was submitted that keeping in view the facts and circumstances of the
case and the gravity of the offence committed by the appellant, the present appeals deserve to be
dismissed.

Learned counsel appearing for the contesting respondent (father of the deceased) submitted that the
contents of various grounds are not correct. It was submitted by the appellant that it is nowhere proved
that payment of Rs.2,00,000/- was made to the appellant and that no withdrawal from any Bank is
shown, no loan is taken and no receipt of any sort is produced. In regard to this, it was submitted by the
learned counsel for the respondent that the respondent had withdrawn Rs.1,23,000/- from his GPF
account and his wife Pushpa Rani, who is also a government servant had withdrawn Rs.94,000/- from
her GPF account. It was further submitted that no documentary evidence has been put forth by the
appellant regarding advancement of any money by the parents of the appellant to the respondent
herein.

Before considering the rival contentions, it will be appropriate to note the relevant provisions of Section
304B of the Indian Penal Code. Section 304B reads thus:

"304B- Dowry death- (1) Where the death of a woman is caused by any burns or bodily injury or occurs
otherwise than under normal circumstances within seven years of her marriage and it is shown that soon
before her death she was subject to cruelty or harassment by her husband or any relative of her husband
for, or in connection with, any demand for dowry, such death shall be called "dowry death", and such
husband or relative shall be deemed to have caused her death.

Explanation « For the purpose of this sub-section, "dowry" shall have the same meaning as in Section 2 of
the Dowry Prohibition Act, 1961(28 of 1961).



(2) Whoever commits dowry death shall be punished with imprisonment for a term which shall not be
less than seven years but which may extend to imprisonment for life."  (emphasis supplied)

The ingredients necessary for the application of Section 304B I.P.C. are:

i) that the death of a woman is caused by any burns or bodily injury or occurs otherwise than under
normal circumstances; i) within seven years of her marriage; iii) it must be shown that before the death
she was subject to cruelty or harassment by her husband or any relative of the husband or in connection
with the demand of dowry.

In the light of these ingredients, the evidence of the prosecution is to be scanned.

The appellant was married with the deceased in the year 1996. The deceased died on 30.03.1999. So
she died within seven years of the marriage. Itis also not disputed that the deceased had not died a
natural death. The only controversy between the parties is with regard to the third ingredient as to
whether soon before the death the deceased was harassed and was subjected to cruelty on account of
demand of dowry.

In the instant case, the prosecution had examined the complainant, PW-1, Ramesh Chander Bansal, Dr.
Dhiraj Bhatia, PW-2, Pushpa Bansal, PW-3, Dr. U.S. Sooch, PW-4, Harminder Singh, PW-5, Inspector
Gurinderjit Singh, PW-6, HC Kuldip Singh, PW-7, ASI Amrik Singh, PW-8, Constable Prithi Pal Singh, PW-9,
Dr. N. Siridhar Rao, PW-10, Constable Gursharanvir Singh, PW-11 and constable Kamaljit Singh,PW-12.
Since Parkash Chand and Pt. Sohan Lal died on 19.6.1999 and 9.5.2000 respectively, they could not be
examined.

The Courts below have carefully gone through the facts of the case and the evidence on record and have
found that the appellant is liable for the offence under Section 304B IPC. The courts below, after
appreciation of the facts and evidence recorded have reached the conclusion that Seema Garg died an
unnatural death at the house of her in laws within a period of seven years of her marriage with the
appellant due to intake of poisonous substance.

It was argued on behalf of the appellant that there are contradictions in the statements of PW-6,
Gurinderjit Singh and the complainant, respondent herein. In fact, two site plans of the place of
occurrence were prepared one being Ex.PL prepared on 29.3.1999 by the Investigating Officer, PW-6,
and the other being Ex. PG prepared on 22.6.1999 by Harminder Singh, Draftsman, PW-5. This site plan
was prepared at the instance of the respondent herein.

It was argued on behalf of the appellant that in the FIR, there was no imputation by the complainant
that 'soon before death' the deceased was subjected to cruelty or harassment by her husband or any
relative of her husband for and in connection with, any demand of dowry. We have perused the FIR in
this connection. PW-1 deposed that on 26.3.1999 Seema informed him on telephone that her father- in-
law, mother-in-law, sister-in-law and her husband had been conspiring to kill her and this fact had
mentioned in his first information statement. The High Court had dealt with this in detail and reached
the conclusion that the most vital circumstances of an offence under Section 304B IPC that the demand
for dowry had been made soon before the death had been proved beyond doubt. According to PW-1,
the appellant had been demanding more dowry after the marriage and that he had accepted further
dowry of Rs.20,000/- on 10.4.1996 when they, in fact, had demanded Rs.40,000/-. PW-1 further deposed
that in July, 1998, at the time of Teej, they had demanded more dowry but they were made to
understand not to harm Seema. This demand of more dowry remain unfulfilled because of which the
appellant and his family members continued to harass Seema and ultimately they killed Seema by
administering poison on 28.3.1999.

In reply to the argument advanced by the counsel for the appellant, it was submitted that Seema made a
telephone call on 10.4.1996 to the respondent herein saying that the appellant had demanded more
dowry. Thereafter, the respondent along with Parkash Chand and Sohan Lal went to the house of the
appellant on 21.4.1996 and gave them articles wroth Rs.20,000/- to the appellant. Itis pertinent to
mention here that the trial Court had rightly observed that even if the accused be away, there is no



reason why the telephonic call could not be made from outside.

It was further reiterated by the respondent that the deceased made a telephone call to the respondent
herein on 26.3.1999 alleging that her husband and parents-in-law were conspiring to kill her. It has
come in cross-examination of the respondent herein/complainant that as Vidhan Sabha Sessions was
going on, therefore, leave could not be granted to him for 27.3.1999, although it was a Saturday but he
was put on duty due to Session of Vidhan Sabha. As already stated, Parkash Chand died on 19.6.1999
and Sohan Lal died on 9.5.2000. It is pertinent to note here that examination for PW-1, the respondent
herein, was made on 22.5.2000. As both the above said persons died before the said date, they could
not be examined as witnesses.

There is no substance in the argument of the learned counsel appearing the appellant that the
interested evidence of the parents of the deceased has not been supported by independent evidence or
witness of the locality while the stand of the defence has been that the deceased Seema was never
harassed or tortured by the appellant or by any of his family members for demand of dowry. Likewise,
there is no substance in the submission of the learned counsel appearing for the appellant that there is
no demand of dowry by the appellant or by any of his family members soon before the death of Seema.
The evidence discussed, as in paragraphs supra, would clearly go to show that this submission has no
force.

Section 304B was inserted by the Dowry Prohibition (Amendment) Act, 1986 with a view to combating
the increasing menace of dowry death. By the same Amendment Act, Section 113B has been added in
the Evidence Act, 1872 for raising a presumption. It reads thus: "Presumption as to dowry death.- When
the question is whether a person has committed the dowry death of a woman and it is shown that soon
before her death such woman had been subjected by such person to cruelty or harassment for, or in
connection with, any demand for dowry, the Court shall presume that such person had caused the
dowry death.

Explanation.- For the purpose of this section "dowry death" shall have the same meaning as in section
3048 of the Indian Penal Code."

Once the three essentials under Section 304B as referred to in paragraphs supra (page 10) are satisfied
the presumption under Section 113-B would follow. This rule of evidence is added in the Statute by
amendment to obviate the difficulty of the prosecution to prove as to who caused the death of the
victim. Of course, this is a rebuttable presumption and the accused by satisfactory evidence can rebut
the presumption. In the instant case, the appellant could not rebut the presumption, and the
prosecution, even without the aid of this presumption under Section 113-B proved that the appellant
was responsible for the death of the deceased Seema. Hence, the conviction of the appellant for the
offence under Section 304B I.P.C. is only to be confirmed.

Our attention was also drawn to Section 498A. In our view, Sections 304B and 498A are not mutually
exclusive. They deal with different and distinct offences. In both the sections, 'cruelty' is a common
element. Under Section 498A, however, cruelty by itself amounts to an offence and is punishable. Under
Section 304B, it is the dowry death that is punishable and such death must have occurred within seven
years of the marriage. No such period is mentioned in Section 498A. Moreover, a person charged and
acquitted under Section 304B can be convicted under Section 498A without a specific charge being
there, if such a case is made out.

In the instant case, the Trial Court convicted the appellant for the offence punishable under Section 304
B and sentenced him to undergo imprisonment for a period of 10 years and to pay a fine of Rs. 2,000/- or
in default to undergo further rigorous imprisonment for a period of three months. But unfortunately,
the Sessions Judge who imposed a fine of Rs. 2,000 to the appellant did not take notice that for the
offence under Section 304B, the Court is not empowered to impose fine as a punishment. The punitive
clause of Section 304 B Dowry Death has already been extracted in paragraph supra.

Section 304 B is one of the few sections in the Indian Penal Code where imposition of fine is not
prescribed as a punishment. The Division Bench of the High Court which confirmed the conviction of the
appellant under Section 304B instead of setting aside the fine, which is not warranted by law, enhanced



a sum to Rs. 2 lakhs and also directed that the fine, if recovered, shall be paid to the complainant. The
appellant could have been sentenced only to a punishment which is prescribed under the law. As no
fine could be imposed as punishment for offence under Section 304B, the direction to the appellant to
pay a fine of Rs. 2 lakhs was wholly illegal.

The learned Counsel for the respondent contended that no fine could be imposed as part of the
punishment, the direction to pay a fine of Rs. 2 lakhs is in accordance with the Section 357(c) of the Cr.
P.C. Section 357 is an enabling provision by which the Court can give direction to the effect that when
passing judgment, sentence imposed for payment of fine can be recovered and applied either for
defraying the expenses properly incurred in the prosecution or in payment to any person as
compensation for any loss or injury caused by the offence, when compensation can be recoverable by
such person in a Civil Court. Section 357(1) is applicable in cases where fine forms the part of the
sentence whereas under Section357(3), the Court can direct the convicted person to pay compensation
even in cases where the fine does not form part of the sentence. Section 357(3) reads as follows:- "
When a Court imposes a sentence, of which fine does not form a part, the Court may, when passing
judgment order the accused person to pay, by way of compensation such amount as may be specified in
the order to the person who has suffered any loss or injury by reason of the act for which the accused
person has been so sentenced."

The learned Counsel for the respondent contended that even if the Court is not competent to impose
fine as a punishment, the Court can still order compensation under Section 357(3) of the Cr. P.C. and the
direction of the High Court to pay Rs. 2 lakhs to the complainant is to be treated as the direction given
under Section 357(3). The contention of the respondent's learned Counsel cannot be accepted. Hear the
Trial Court had imposed a sentence of fine of Rs. 2,000/- as fine and the High Court enhanced the
quantum of fine without there being any further discussion on the matter. Therefore, the direction to
the appellant to pay a fine of Rs. 2 lakhs could only be treated as enhancement of fine already imposed
by the Sessions Judge. Moreover, Section 357(3) contemplates a situation where the complainant has
suffered any loss or injury and for which the accused person has been found prima facie responsible.
There is no such finding or observation by the High Court. Of course, the daughter of the complainant
passed away but the direction of the High Court to pay Rs. 2 lakhs was on the assumption that the
complainant had paid Rs. 2 lakhs as part of the dowry to the appellant. There is no evidence to show
that such an amount was given to the appellant. On the other hand, the appellant's learned Counsel
contended that it was a love marriage between the appellant and the deceased and no dowry passed
between the parties. It is also pertinent to note that Section 357(5) of the Cr.P.C. says that at the time of
awarding compensation in any subsequent civil suit relating to the same matter, the Court shall take
into account any sum paid or recovered as compensation under this Section. The direction to pay
compensation under Section 357(3) is on the assumption of basic civil liability on the part of person who
committed the offence to redress the victim or his dependents by payment of compensation. The
complainant could not have filed a civil suit for recovery of the dowry amount, if any, as the payment
itself was illegal and prohibited under law. In any view of the matter, the direction of the High Court to
pay a sum of Rs. 2 lakhs as fine was not warranted by law and we set aside the same and also further
direction that the appellant to undergo default sentence.

In the result, the appeals are partly allowed confirming the sentence of imprisonment for a period of 10
years. The direction to pay a fine of Rs. 2 lakhs is set aside.
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The appellant herein was convicted under Section 304 Part Il IPC and sentenced to suffer imprisonment
for ten years and to pay a fine of Rs.10,000/-. The High Court reversed the order of acquittal of the
Additional Sessions Judge, Shivpuri in Sessions Case No. 90 of 1986 in which charges were framed
against the appellant under Sections 302 and 498A of IPC. The appellant was charged of committing the
murder of his wife Kalpana on 23.5.1986 at about 2.00 p.m. at his house. The appellant married Kalpana
in May, 1985. At the time of the incident which took place a year later, she was in the advanced stage of
pregnancy.

The accused Rajkumar and his brother Shyamlal (PW15) were residing in the same building. Adjacent to
this building, their elder brother Keshav Prasad Agrawal (PW17) was residing. The accused Rajkumar was
occupying the third floor. It was in the bed-room of the accused that his wife was brutally attacked.

PW15-the brother of the accused invited Suresh Kumar Chokse (PW2), Gopal Krishna Dandatiya (PW5)
and Mahesh Prasad Pandey (PW13) for lunch on that crucial day. At about 2.00 p.m., after hearing some
noise and cries they went to the upper floor of the building and found the wife of the accused lying
almost naked with face down in a pool of blood in the bed room with injuries all over the body. PW15
went inside the room and asked her as to what happened. She replied "Ve Mar Gaye" (the literal
translation of 'Ve' being 'they'). The mother of the accused, who was in the 2" floor, told PW13 while
weeping that some altercation was going on upstairs.

The victim succumbed to the injuries even before she reached the hospital. The postmortem
examination of the body was done by PW3 at Shivpuri District Hospital at about 4.00 p.m. on the date of
incident. He noticed two incised wounds-one 'L' shaped over parietal region of scalp, the vertical limb of
wound measuring 4 cm. x 5 cm. x scalp deep and horizontal limb being 2 cm. x = cm x scalp deep. Two
adjacent incised wounds were present over posterior and middle part of frontal region of scalp.
Contusions over many parts viz., right shoulder, left eyebrow, left arm, right and left thighs, dorsum of
left hand extending upto left shoulder and a railway track contusion of 6 cm. x 2 cm. over lateral aspect
of right thigh were found. Horizontal abrasion of 4="x =" over left side of chest just below rest of left
clavicle and another abrasion of 3 cm. x 1 cm. over right anterior auxiliary line at 7th and 8th rib level
were also found. Dark red fresh clotted blood was present around the wounds. The examination of
uterus showed a well grown foetus with fully developed male baby which was found destroyed. PW3
expressed the view that the cause of death was shock due to hemorrhage from various injuries sustained
by her. In cross examination, he clarified that hemorrhage due to injuries 1 & 2 resulted in death and that
no fracture of skull has been found and no injury to the brain was noticed. However, immediate
unconsciousness could be caused due to injuries 1 & 2. They were not of such a nature that would cause
immediate death. He opined that injuries 1 & 2 would have been caused with a sharp-edged weapon
and it cannot be caused by a hammer or by article 'O’ (iron pipe/rod). PW4, another Medical Officer also
stated that the cut wounds mentioned as injuries 1 & 2 could be caused with a sharp-edged weapon.

The brother of the deceased (PW1) lodged the report to the police at 3.00 p.m. and the FIR was
registered on that basis. In the report, he stated that at about 2.00 p.m. he got information from PW?2,
with whom he was employed, that his brother-in-law Rajkumar had beaten his sister and her condition
was serious and that she was taken to hospital. He added that at the hospital also he came to know
through others that the accused had beaten his sister. Thus, he clearly incriminated the accused in the



report given to the police. Then the investigation was started by PW21. He had called PW10-the
Scientific Assistant, who prepared site plan and inspection notes, according to which there were
extensive blood-stains on walls, clothes, table and mongri. PW21 seized the wooden mongri and the
other blood-stained articles found inside the room which was the scene of offence. As seen from Ext.P.8,
the wooden piece ('mongri', used while washing clothes) is of the length of one foot and width of three
inches. PW21 arrested the accused on the next day i.e. on 24.5.1986 and at the instance of the accused
an iron pipe of the length of two feet, round in shape at one side and flat at another side was seized from
the bath room. It was noted in the seizure memo (Ext. P.19) that blood was present at the flat side of the
seized iron pipe. Though PW21 stated in his deposition that iron rod and wooden piece were seized at
the same time, it is clear from Ext. P.19 & P.8-seizure memos, that only the iron pipe was seized after the
arrest of the accused. On the same day, the 1.0.(PW21) having found traces of blood on the body of the
accused, took the accused to Forensic Science Laboratory's mobile unit and the dry blood scrapings were
collected by the in-charge of the mobile unit (PW10). It may be mentioned at this stage that the reports
of F.S.L. in regard to seized articles etc., have not been produced for reasons best known to the
prosecution. The Investigating Officer also recorded the statements of various witnesses including
PW17-Keshav Prasad (the elder brother of the accused) and PWs 2, 5, 13, 15 and others. Surprisingly, the
younger sister of the deceased(PW8), who allegedly came to the house in the morning of 23.5.1986 and
met the deceased and accused, and her mother were examined about ten days later. In fact, PW8 denied
that she ever gave the statement to police. The accused, in the course of his examination under Section
313 either answered the questions in the negative or made bare denial. There was no eye-witness to the
incident.

All the witnesses who were produced for unfolding the prosecution case, in particular PWs 2, 13, 15 and
17 were declared as hostile witnesses by the prosecution after their chief examination in part. The trial
Court, on an elaborate consideration of the circumstantial evidence including the medical evidence, held
that the participation of the accused in the crime was not established beyond reasonable doubt. The
learned Sessions Judge found no evidentiary basis for the prosecution case in regard to harassment or ill-
treatment of the deceased for dowry or otherwise. No other motive was found against the accused. The
trial Court held that the alleged dying declaration made before the hostile witnesses was doubtful. The
recoveries on the basis of disclosure statements were not satisfactorily established. The circumstances
proved by the prosecution were not at all sufficient to fix the guilt on the accused. Therefore, the trial
Court gave the benefit of doubt to the appellant.

The High Court disagreed with the findings of the trial Court and found that the circumstantial evidence
was complete enough to unmistakably point the hand of the accused in the crime. The High Court while
affirming the view of the trial Court that there was no previous animosity or motive to kill the wife, gave
the following reasons for holding that the circumstances established by the prosecution formed a
complete chain to prove beyond doubt the involvement of the accused:

The deceased was seriously injured within the room in which she used to live with her husband. The
accused was last seen with the deceased by PW8-the sister of the deceased, at about 9.00 a.m. The elder
brothers of the accused-PWs15 and 17 claimed that the accused was at the saw mill at the time the
incident took place and on being informed he came home and wept embracing the dead- body. No
independent witness was examined by the accused to show his presence at the saw mill. The accused
himself did not come forward with any such version. The accused said nothing in his reply under Section
313 Cr.P.C. as to how the deceased was injured inside their room. The accused had maintained silence on
this crucial aspect. No explanation was given for the presence of dried up blood on his chest and arm
which was scrapped out by PW10 for examination. A false theory of robbery and fatal assault by some
stranger was sought to be set up by PWs 15 & 17, but it was totally unbelievable. There were many
circumstances to indicate that it could not have been a case of robbery. PW2 deposed that the deceased
had stated that "he had beaten me" and that PW2 was definite that the deceased had not referred to any
stranger but to her husband only. The same thing was said by PW5.

Coming to the last observation in the above para, we must say that it is contrary to the evidence on
record. In making such observation, the High Court had either referred to the statement under Section
161 recorded by the police or the High Court evidently misread the deposition. What was stated by PWs
2 & 5 was that Kalpana, on being questioned by Shyamlal (PW15), stated that "they have given beatings"
(ve mar gaye). It is true that the plural expression "Ve" is often used by ladies as a respectful term while



referring to the husband. But it is not possible to say definitely that the said expression was used not in
the normal plural sense but with reference to her husband. In this context, it is to be noted that there is
no evidence to the effect that the deceased Kalpana used to refer to her husband in that manner. The
High Court, on a wrong reading of the depositions of PWs 2 & 5, construed the utterance of the deceased
referred to above, virtually as a dying declaration made by the deceased within the hearing of PWs 2 & 5
implicating the appellant.

The second factor that weighed with the High Court was the 'last seen' evidence of PW8 coupled with
the non- explanation of the injuries on the wife while in bed-room. PWS8, as already stated, was allegedly
examined long after the incident and no explanation was given for such belated examination, as pointed
out by the trial Judge. In fact, she denied having made any statement to the police earlier. Be that as it
may, the evidence of PW8 does not advance the prosecution case much. During the long gap of 4=
hours in the day time, there was a reasonable possibility of the accused leaving the house to attend to
his work or for any other purpose. In fact, PW15+the brother of the accused who was declared as hostile
witness, set up the version that the accused was working at the saw mill at the crucial time but it was not
substantiated further. The accused did not, in the course of his examination under Section 313 Cr.P.C,
clarify whether he was at the house or elsewhere. He just denied the knowledge of the incident. Though
it is not safe to act upon the version given by PW15, yet it was the duty of the prosecution to establish
that the accused had or necessarily would have remained at the house around the time when the attack
took place. The 'last seen' evidence of PW8, even if believed, cannot be pressed into service by the
prosecution on account of the long time gap, that too during day time. Barring the evidence of PW8 who
claimed to have seen the accused at 9.00 a.m. at his house, there is no other evidence to establish the
presence of the accused in the house proximate to the time of occurrence. Therefore, the vital link in this
behalf is missing in the case.

The High Court harped on the fact that the theory of robbery sought to be set up by PW15 was
inconsistent with all probabilities and therefore it was apparently a false plea. But it does not absolve the
prosecution of the burden to connect the accused with the crime. The circumstantial evidence should be
so overwhelming as to exclude the hypothesis of the innocence of the accused. Unfortunately, such
circumstantial links are lacking in the present case. Moreover, the prosecution even failed to adduce
evidence as to the subsequent conduct of the appellant, which could have provided one of the links in
the chain of circumstantial evidence. It is not the case of the prosecution that the appellant was not seen
in the house or in the hospital soon after the incident.

One of the circumstances relied upon by the High Court was the presence of the dried up blood traces on
the chest and arm of the accused. Though the scrapping of blood was done by PW10 on the day of
appellant's arrest, the laboratory report has not been produced. It is contended by the learned counsel
for the appellant that finding the blood traces a day after the incident seems to be wholly unrealistic.
However, it is not necessary to examine this aspect further in the absence of the blood analysis report.

Amongst the main prosecution witnesses, PW5 was one witness who was not treated hostile by the
prosecution. His evidence has been referred to in another context, supra. None of the facts stated by him
in the deposition would lead to an inference that the accused had committed the crime. On the other
hand, his evidence as well as the evidence of the Investigation Officer reveals that any outsider had easy
access to the third-floor of the building where the accused and his wife are living. Above all, no motive
has been proved or seriously suggested for inflicting fatal injuries on the pregnant wife whom the
accused married a year back. In a case based on circumstantial evidence, this factor also should be kept
in view.

In this state of evidence, the High Court should not have disturbed the findings reached by the trial Court
on an elaborate consideration of the evidence adduced by the prosecution. It is not a case in which it
could be safely said that the view taken by the trial Court was clearly unreasonable or perverse and
against the settled principles of standard of proof and evaluation of evidence in a criminal case.

We are, therefore, of the view that the conviction of the appellant on the charge under Section 302 I.P.C.
cannot be sustained though suspicion looms large against the accused. The material witnesses turning
hostile and deficient investigation-the common maladies afflicting the criminal justice system have
irretrievably shattered the prosecution case leaving the Court with no option but to acquit the accused.



We therefore allow the appeal affirming the verdict of acquittal given by the trial Court. The appellant
shall be released from prison forthwith.
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Leave granted.

Protection to the respondent no.2 Dr. Harminder Singh Bhawara under Section 438 of the Code of
Criminal Procedure 1973 (in short the 'Code') is assailed by the appellant.

A brief reference to the factual aspects would suffice.

Appellant and respondent no.2 entered into a wedlock on 11.5.1997. Alleging that she has been
subjected to physical and mental torture for not satisfying the demand for dowry, a complaint was
lodged at Women Police Station, Jabalpur (Madhya Pradesh) on 24.2.2003 by the appellant. She alleged
commission of offences punishable under Sections 498A and 506 read with Section 34 of the Indian
Penal Code 1860 (for short the 'IPC') and Sections 3 and 4 of the Dowry Prohibition Act, 1961 (in short the
‘Dowry Act') against respondent no.2 and some of his relatives. On 29.4.2003 respondent no.2 filed an
application for protection in terms of Section 438 of the Code before the High Court of Madhya Pradesh,
Jabalpur Bench, which was registered as Misc. Crl. Case No. 2890/2003. By order dated 15.5.2003 the
High Court disposed of the application to the following directions:

"(i) That the petitioner shall make himself available to the police for investigation in connection with the
above offences as and when required in this behalf;

(i) That the petitioner shall not, directly or indirectly, tamper with the prosecution evidence.
(iii) The petitioner may approach the appropriate court within the period of four weeks for regular bail."

It appears that respondent no.2 applied for regular bail before the Judicial Magistrate, First Class,
Jabalpur, which was rejected. On 5.6.2003 prayer for bail was made before the Sessions Court, Jabalpur,
but that also was rejected. On 7.6.2003 respondent no.2 filed an application in terms of Section 439 of
the Code before the High Court. On 12.6.2003 the matter was listed before the vacation Judge. The
matter was adjourned to 16.6.2003 when the impugned order was passed.

The same reads as follows:

"This Court on 15.5.2003 in M. Cr. C.No. 2890/2003 allowed the application for bail for a period of four
weeks. Looking to the nature of the case, the application of ad-interim anticipatory bail is hereby
allowed on the condition of furnishing a personal bond of Rs.20,000/- with one surety of the like amount
to the satisfaction of the station Officer In-charge concerned."

According to the appellant M. Cr. C n0.3697/2003 which was filed in terms of Section 439 of the Code is
still pending. The case diary was called for and in M.(Crl.)P. No.2734/2003 the order as quoted above has
been passed.

According to the learned counsel for the appellant the impugned order is clearly at variance with the
earlier order dated 15.5.2003. By the said order the application in terms of Section 438 of the Code was
disposed of and four weeks time was granted to respondent no.2 for making application in terms of



Section 439 of the Code. The period was over by the time the High Court passed the subsequent order. It
is a blanket order extending the ad-interim arrangement indicated in the earlier order. Since the period
indicated in the earlier order was over and the respondent no.2 is not in custody in terms of Section
4390f the Code, the order is clearly not maintainable. Learned counsel for the State of Madhya Pradesh
supported the stand of the appellant.

Per contra, learned counsel for the respondent No. 2 submitted that in view of what has been stated in
K.L. Verma v. State and Another (1996 (7) SCALE 20), protection given by the High Court is clearly in
order. It was submitted that for the purpose of making an application in terms of Section 439 of the
Code, when the same is pursuant to an order passed on application under Section 438 of the Code, it is
not necessary that the applicant should be in custody.

Sections 438 and 439 operate in different fields. Section 439 of the Code reads as follows:
"439. (1) A High Court or Court of Session may direct -

(a) that any person accused of an offence and in custody be released on bail, and if the offence is of the
nature specified in sub-section (3) of Section 437, may impose any condition which it considers
necessary for the purposes mentioned in that sub-section; (b) that any condition imposed by the
Magistrate when releasing any person on bail be set aside or modified." (underlined for emphasis)

Itis clear from a bare reading of the provisions that for making an application in terms of Section 439 of
the Code a person has to be in custody. Section 438 of the Code deals with "Direction for grant of bail to
person apprehending arrest". In Bal Chand Jain v. State of M.P. (1976) 4 SCC 572) it was observed that
the expression "anticipatory bail" is really a misnomer because what Section 438 contemplates is not an
anticipator bail, but merely an order directing the release of an accused on bail on the event of his arrest.
Itis, therefore, manifest that there is no question of bail unless a person is arrested in connection with a
non-bailable offence by the police. The distinction between an order in terms of Section 438 and that in
terms of Section 439 is that the latter is passed after arrest whereas former is passed in anticipation of
arrest and become effective at the very moment of arrest. (See Gur Baksh Singh v. State of Punjab (1980)
2SCC565).

In Salauddin Abdulsamad Shaikh v. State of Maharashtra (AIR 1996 SC 1042) it was observed as follows:

"Anticipatory bail is granted in anticipation of arrest in non-bailable cases, but that does not mean that
the regular court, which is to try the offender, is sought to be bypassed and that is the reason why the
High Court very rightly fixed the outer date for the continuance of the bail and on the date of its expiry
directed the petitioner to move the reqular court for bail. That is the correct procedure to follow because
it must be realised that when the Court of Sessions or the High Court is granting anticipatory bail, it is
granted at a stage when the investigation is incomplete and, therefore, it is not informed about the
nature of evidence against the alleged offender. It is, therefore, necessary that such anticipatory bail
orders should be of a limited duration only and ordinarily on the expiry of that duration or extended
duration the court granting anticipatory bail should leave it to the regular court to deal with the matter
on an appreciation of evidence placed before it after the investigation has made progress or the charge-
sheet is submitted". (Emphasis supplied)

In K.L. Verma's case (supra) this Court observed as follows:

"This Court further observed that anticipatory bail is granted in anticipation of arrest in non- bailable
cases, but that does not mean that the regular court, which is to try the offender, is sought to be
bypassed. It was, therefore, pointed out that it was necessary that such anticipatory bail orders should be
of a limited duration only and ordinarily on the expiry of that duration or extended duration the court
granting anticipatory bail should leave it to the regular court to deal with the matter on an appreciation
of evidence placed before it after the investigation has made progress or the charge-sheet is submitted.
By this, what the Court desired to convey was that an order of anticipatory bail does not enure till the
end of trial but it must be of limited duration as the regular court cannot be bypassed. The limited
duration must be determined having regard to the facts of the case and the need to give the accused
sufficient time to move the regular court for bail and to give the regular court sufficient time to



determine the bail application. In other words, till the bail application is disposed of one way or the other
the court may allow the accused to remain on anticipatory bail. To put it differently, anticipatory bail
may be granted for a duration which may extend to the date on which the bail application is disposed of
or even a few days thereafter to enable the accused persons to move the higher court, if they so desire."
(Emphasis supplied)

The reference to this Court's observation as quoted above was to Salauddin's case (supra).

The grey area according to us is the following part of the judgment in K.L. Verma's case (supra) "or even
a few days thereafter to enable the accused persons to move the Higher Court, if they so desire".

Obviously, the requirement of Section 439 of the Code is not wiped out by the above observations.
Section 439 comes into operation only when a person is "in custody". In K.L. Verma's case (supra)
reference was made to Salauddin's case (supra). In the said case there was no such indication as given in
K.L. Verma's case (supra), that a few days can be granted to the accused to move the higher Court if they
so desire. The statutory requirement of Section 439 of the Code cannot be said to have been rendered
totally inoperative by the said observation.

In view of the clear language of Section 439 and in view of the decision of this Court in Niranjan Singh
and Anr. v. Prabhakar Rajaram Kharote and Ors. (AIR 1980 SC 785), there cannot be any doubt that unless
a person is in custody, an application for bail under Section 439 of the Code would not be maintainable.
The question when a person can be said to be in custody within the meaning of Section 439 of the Code
came up for consideration before this Court in the aforesaid decision.

The crucial question is when a person is in custody, within the meaning of Section 439 Criminal
Procedure Code? When he is in duress either because he is held by the investigating agency or other
police or allied authority or is under the control of the court having been remanded by judicial order, or
having offered himself to the court's jurisdiction and submitted to its orders by physical presence. No
lexical dexterity nor precedential profusion is needed to come to the realistic conclusion that he who is
under the control of the court or is in the physical hold to an officer with coercive power is in custody for
the purpose of Section 439. The word is of elastic semantics but its core meaning is that the law has
taken control of the person. The equivocatory quibblings and hide-and-seek niceties sometimes heard in
court that the police have taken a man into informal custody but not arrested him, have detained him for
interrogation but not taken him into formal custody and other like terminological dubieties are unfair
evasions of the straightforwardness of the law.

Since the expression "custody" though used in various provisions of the Code, including Section 439, has
not been defined in the Code, it has to be understood in setting in which it is used and the provisions
contained in Section 437 which relates to jurisdiction of the Magistrate to release an accused on bail
under certain circumstances which can be characterized as "in custody” in a generic sense. The
expression "custody" as used in Section 439, must be taken to be a compendious expression referring to
the events on the happening of which Magistrate can entertain a bail petition of an accused. Section 437
envisages, inter alia, that the Magistrate may release an accused on bail, if such accused appears before
the Magistrate. There cannot be any doubt that such appearance before the Magistrate must be physical
appearance and the consequential surrender to the jurisdiction of the Court of the Magistrate.

In Black's Law Dictionary by Henry Campbell Black, M.A. (Sixth Edn.), the expression "custody" has been
explained in the following manner:

..... The term is very elastic and may mean actual imprisonment or physical detention....within statute
requiring that petitioner be 'in custody' to be entitled to federal habeas corpus relief does not necessarily
mean actual physical detention in jail or prison but rather is synonymous with restraint of
liberty....Accordingly, persons on probation or parole or released on bail or on own recognizance have
been held to be 'in custody' for purposes of habeas corpus proceeding.”

Itis to be noted that in K.L. Verma's case (supra) the Court only indicated that time may be extended to
"move" the higher court. In Black's Law Dictionary the said expression has been explained as follows:



"Move: to make an application to a Court for a rule or order, or to take action in any matter. The term
comprehends all things necessary to be done by a litigant to obtain an order of the Court directing the
relief sought."

In Salauddin's case (supra) also this Court observed that the regular Court has to be moved for bail.
Obviously, an application under Section 439 of the Code must be in a manner in accordance with law
and accused seeking remedy under Section 439 must ensure that it would be lawful for the Court to deal
with the application. Unless the applicant is in custody his making application only under Section 439 of
the Code will not confer jurisdiction on the Court to which the application is made. The view regarding
extension of time to "move" the higher Court as culled out from the decision in K.L. Verma's case (supra)
shall have to be treated as having been rendered per incuriam, as no reference was made to the
prescription in Section 439 requiring the accused to be in custody. In State through S.P. New Delhi v.
Ratan Lal Arora (2004) 4 SCC 590) it was held that where in a case the decision has been rendered
without reference to statutory bars, the same cannot have any precedent value and shall have to be
treated as having been rendered per incuriam. The present case stands at par, if not, on a better footing.
The provisions of Section 439 do not appear to have been taken note of.

"Incuria” literally means "carelessness". In practice per incuriam is taken to mean per ignoratium. English
Courts have developed this principle in relaxation of the rule of stare decisis. The "quotable in law", as
held in Young v. Bristol Aeroplane Co. Ltd. (1944) 2 All E.R. 293, is avoided and ignored if it is rendered,
"in ignoratium of a statute or other binding authority". Same has been accepted, approved and adopted
by this Court while interpreting Article 141 of the Constitution of India, 1950 (in short the 'Constitution’)
which embodies the doctrine of precedents as a matter of law. The above position was highlighted in
State of U.P. and another v. Synthetics and Chemicals Ltd. and another (1991) 4 SCC 139). To perpetuate
an error is no heroism. To rectify it is the compulsion of the judicial conscience.

For making an application under Section 439 the fundamental requirement is that the accused should be
in custody. As observed in Salauddin's case (supra) the protection in terms of Section 438 is for a limited
duration during which the regular Court has to be moved for bail. Obviously, such bail is bail in terms of
Section 439 of the Code, mandating the applicant to be in custody. Otherwise, the distinction between
orders under Sections 438 and 439 shall be rendered meaningless and redundant.

If the protective umbrella of Section 438 is extended beyond what was laid down in Salauddin's case
(supra) the result would be clear bypassing of what is mandated in Section 439 regarding custody. In
other words, till the applicant avails remedies upto higher Courts, the requirements of Section 439
become dead letter. No part of a statute can be rendered redundant in that manner.

In the aforesaid background, the protection given to the respondent no.2 by the High Court while the
application under Section 439 of the Code is pending is clearly unsustainable. Respondent no.2 would
surrender to custody as required in law so that his application under Section 439 of the Code can be
taken for disposal. We are very sure that the High Court will take up the matter for disposal in
accordance with law immediately after the respondent no.2 is in custody as required under Section 439
of the Code. We make it clear that we are not expressing any opinion on the merits of the matter.

The appeal is allowed to the extent indicated.
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Leave granted.

Appellants call in question legality of the judgment rendered by a learned Single Judge of the Madras
High Court whereby the appellants' prayer for quashing proceedings in CC 3532 of 2001 on the file of the
Court of XVIII Metropolitan Magistrate Saidapet, Chennai, by exercise of powers under Section 482 of the
Code of Criminal Procedure, 1973 (in short the 'Code') was rejected. Background facts sans unnecessary
details are as follows :

Respondent no.2 as complainant filed complaint in the Court of the concerned magistrate alleging
commission of offences punishable under Sections 498A and 406 of the Indian Penal Code, 1860 (in
short the 'IPC') and Section 4 of the Dowry Prohibition Act, 1961 (in short the 'Dowry Act'). The
magistrate directed the police to investigate and after investigation charge-sheet was filed by the police.
When the matter stood thus, the appellants filed an application under Section 482 of the Code before
the High Court alleging that the concerned magistrate has no jurisdiction even to entertain the
complaint even if the allegations contained therein are accepted in toto. According to them, no part of
the cause of action arose within the jurisdiction of the concerned Court. The complaint itself disclosed
that after 15.4.1997, the respondent left Nagercoil and came to Chennai and was staying there. All the
allegations which are per se without any basis took place according to the complainant at Nagercoil, and
therefore, the Courts at Chennai did not have the jurisdiction to deal with the matter. It was further
submitted that earlier a complaint was lodged by the complainant before the concerned police officials
having jurisdiction; but after inquiry no action was deemed necessary.

In response, learned counsel submitted that some of the offences were continuing offences. The
appellant no.1 had initiated proceedings for judicial separation, the notice for which was received by her
at Chennai and, therefore, the cause of action existed.

The High Court unfortunately did not consider rival stands and even did not record any finding on the
question of law raised regarding lack of jurisdiction. It felt that legal parameters were to be considered
after a thorough trial after due opportunity to the parties and, therefore, the factual points raised by
parties were not to be adjudicated under Section 484 of the Code.

In support of the appeal Mr. T.L. Viswanatha lyer, learned senior counsel, submitted that the approach of
the High Court is clearly erroneous. A bare reading of the complaint would go to show that no part of
the cause of action arose within the jurisdiction of the Court where the complaint was filed. Therefore,
the entire proceedings had no foundation.

In response, learned counsel for respondent no.2-complainant submitted that the offences were
continuing in terms of Section 178(c) of the Code, and therefore The Court had the jurisdiction to deal



with the matter.
Section 177 of the Code deals with the ordinary place of inquiry and trial, and reads as follows:
"Section 177 : ORDINARY PLACE OF INQUIRY AND TRIAL:

Every offence shall ordinarily be inquired into and tried by a Court within whose local jurisdiction it was
committed."

Sections 177 to 186 deal with venue and place of trial. Section 177 reiterates the well-established
common law rule referred to in Halsbury's Laws of England (Vol. IX para 83) that the proper and ordinary
venue for the trial of a crime is the area of jurisdiction in which, on the evidence, the facts occur and
which alleged to constitute the crime. There are several exceptions to this general rule and some of
them are, so far as the present case is concerned, indicated in Section 178 of the Code which read as
follows:

"Section 178 PLACE OF INQUIRY OR TRIAL

(a) When it is uncertain in which of several local areas an offence was committed, or (b) where an offence
is committed partly in one local area and partly in another, or (c) where an offence is continuing one, and
continues to be committed in more local areas than one, or (d) where it consists of several acts done in
different local areas, it may be inquired into or tried by a Court having jurisdiction over any of such local
areas."

"All crime is local, the jurisdiction over the crime belongs to the country where the crime is committed",
as observed by Blackstone. A significant word used in Section 177 of the Code is "ordinarily". Use of the
word indicates that the provision is a general one and must be read subject to the special provisions
contained in the Code. As observed by the Court in Purushottamdas Dalmia v. State of West Bengal (AIR
1961 SC 1589), L.N.Mukherjee V. State of Madras (AIR 1961 SC 1601), Banwarilal Jhunjhunwalla and Ors.
v. Union of India and An